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I. BY THE COMMISSION

A. Statement
1. This Decision adopts and modifies Decision No. R18-0014 (Recommended Decision), issued on January 8, 2018, consistent with the Commission’s consideration of the exceptions to the Recommended Decision.  

2. Atmos Energy Corporation (Atmos or Company) is authorized to file revised tariff sheets to adjust its rates with General Rate Schedule Adjustments (GRSAs) calculated in accordance with findings and directives in the Recommended Decision, as revised by this Decision, and in Decision No. C18-0169-I, issued on March 12, 2018, addressing the Tax Cut and Jobs Act of 2017 (TCJA).  

B. Discussion
3. On June 26, 2017, Atmos filed Advice Letter No. 530 with supporting testimony and exhibits.  The proposed effective date of the tariffs filed with Advice Letter No. 530 was July 27, 2017.  

4. Atmos sought to increase the Company’s annual revenues by approximately $3.4 million, or approximately 3.38 percent.  As requested, Atmos would accomplish an increase in base rate collections of $2.9 million by applying a proposed GRSA of 8.52 percent to each component of the Company’s base rates, as set forth on the tariff sheets filed with Advice Letter No. 530. Atmos also sought to apply a GRSA of 1.19 percent to recover approximately $476,000 of rate case expenses over a period of one year.  

5. Atmos also proposed to extend the System Safety and Integrity Rider (SSIR) rate adjustment mechanism for five years.  Atmos included the tariff sheets for the extended SSIR with Advice Letter No. 530.  

6. By Decision No. C17-0564, issued on July 12, 2017, the Commission suspended for 120 days, the effective date of the tariff pages submitted with Advice Letter No. 530 pursuant to § 40-6-111(1), C.R.S., and set the matter for hearing before an Administrative Law Judge (ALJ).  

7. By Decision No. R17-0597-I, issued on July 21, 2017, ALJ Steven H. Denman suspended the effective date of the tariffs filed with Advice Letter No. 530 for an additional 90 days pursuant to § 40-6-111(1), C.R.S., or, in this proceeding, to February 22, 2018. 

8. On January 8, 2018, ALJ Denman issued the Recommended Decision.

9. On January 26, 2018, by Decision No. C18-0069-I, the Commission stayed the Recommended Decision and extended the dates to file exceptions to the Recommended Decision pursuant to § 40-6-109(2), C.R.S., and Rule 1505(a), of the Commission’s Rules of Practice 
and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. The Commission stayed the Recommended Decision primarily because rates for Atmos established if the Recommended Decision were to become the decision of the Commission, they would not reflect the impacts of the TCJA signed into law on December 22, 2017.  The Commission explained that it was not inclined to establish new base rates for Atmos based on federal tax provisions no longer in effect before it was understood: (1) how Atmos will return to customers the savings from the materially lower corporate tax rates that are accruing relative to the tax-related expenses in current rates and any new rates based on the evidentiary record in this rate proceeding; and (2) how Atmos will put into place rates that are further adjusted to account fully for the various changes in tax law in the TCJA.  The Commission set March 7, 2018 as the deadline for the filing of exceptions to the Recommended Decision.  Responses to exceptions were due March 21, 2018.

10. On February 1, 2018, by Decision No. C18-0075, the Commission opened a statewide proceeding (Proceeding No. 18M-0074EG) for the Commission’s consideration of the impacts of the TCJA on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities including Atmos. The Commission directed Atmos and the other Colorado utilities to record and track as a deferred regulatory liability, the difference in tax liabilities caused by the enactment of the TCJA as compared to the federal tax amounts used to establish rates currently in effect. The Commission further ordered Atmos and the other Colorado utilities to submit a filing, no later than February 21, 2018, that addresses: (1) the tracking 
and monitoring of the TCJA-related deferred regulatory liability; (2) proposals for implementing any refund due to customers associated with the deferred regulatory liability; and (3) the establishment of updated revenue requirements and rates that reflect the prospective impacts of the TCJA. 

11. The Commission explained in Decision No. C18-0075 that this statewide proceeding provides a degree of uniformity in the treatment of the issues relating to the impacts of the TCJA for all Colorado investor-owned electric and natural gas utilities and their customers.
 The Commission recognized, however, that the specific circumstances of each utility also must be taken into account. Specifically, the Commission acknowledged that Atmos and certain other utilities have ongoing rate proceedings before the Commission at this time and clarified that the filing requirements were not intended to preclude the implementation of potential refunds or the establishment of new rates in those other ongoing proceedings.

12. On February 26, 2018, in this proceeding, Atmos filed a Stipulation and Partial Settlement Agreement Regarding Incorporating TCJA Impacts Into Atmos Energy Rates 
(TCJA I Settlement).  The agreement was joined by all parties in this proceeding, including Atmos, Staff of the Colorado Public Utilities Commission (Staff), the Office of Consumer Counsel (OCC), and Energy Outreach Colorado (EOC).  The TCJA I Settlement contained provisions addressing: (1) the TCJA-related regulatory liability established in the statewide TCJA proceeding; (2) the accumulated deferred income tax impacts associated with the TCJA; (3) TCJA-impacts on base rates going forward; (4) provisional rates for effect on April 1, 2018; (5) the exceptions process for the Recommended Decision; and (6) the establishment of final rates to conclude this rate proceeding.

13. By Decision No. C18-0169-I, issued March 12, 2018, the Commission granted 
the joint motion to approve the TCJA I Settlement.  Consistent with the terms of the 
TCJA I Settlement, the Commission authorized Atmos to put in place base rates at the same levels currently in effect, subject to refund, effective April 1, 2018.
  Atmos also agreed to file an amended advice letter in this proceeding with an effective date of November 3, 2017 such that the 210-day suspension period for the tariffs filed under Advice Letter No. 530 would extend through June 1, 2018.
  The Commission also approved the stipulation that the annual base 
rate revenue decrease associated with the TCJA is $2,102,138 and agreed to allow Atmos to incorporate this stipulated amount of TCJA impacts within the base rates established in this rate case.   

14. Pursuant to § 40-6-109, C.R.S., Atmos, the OCC, and Staff each filed exceptions to the Recommended Decision on March 7, 2018.

15. Responses to the exceptions were filed by Atmos and the OCC on March 21, 2018.

C. Staff’s Motion to Respond to Atmos’ Response to Exceptions

16. On March 23, 2018, Staff filed a Motion for Leave to File Response to Atmos Energy Corporation’s Response to Exceptions.  Staff argues that the language in Atmos’ response directed at Staff’s exceptions implied that Proceeding No. 15AL-0135G was not a fully litigated rate proceeding.  Staff contends that this implication is materially false.

17. Rules 1308(a) and 1505(a), 4 CCR 723-1, permit responses to exceptions.  In this matter, both Atmos and OCC timely filed responses as permitted by Commission rules.  However, pursuant to Rule 1308(b), 4 CCR 723-1, parties may not file responses to a response in the exceptions process, except upon motion.  The motion seeking additional response must “demonstrate a material misrepresentation of a fact, an incorrect statement or error of law, or accident or surprise which ordinary prudence could not have guarded against.”  Here, the record is clear that Proceeding No. 15AL-0135G was a fully litigated case.  Additional response for the purposes identified by Staff is not necessary or warranted in these circumstances. We therefore deny Staff’s motion.  

D. Exceptions to Decision No. R18-0014

1. Extension of the SSIR Mechanism
18. As part of this Phase I rate proceeding, Atmos requests an extension of the SSIR through December 31, 2023. The five-year extension is intended to enable Atmos to remove or replace an additional 109 miles of high-risk bare steel and polyvinyl chloride (PVC) mains. 
19. The Recommended Decision affirms that the Commission has the discretion to allow the recovery of costs either through a cost adjustment clause such as an SSIR or through base rates pursuant to a general rate proceeding.  The ALJ thus finds that the Commission may allow Atmos to recover pipeline replacement capital expenditures through an extended SSIR.

20. The ALJ further states that the Commission:   “cannot ignore that the overarching reason for pipeline integrity replacement and cost recovery programs, such as the SSIR, is to promote the safety of gas utility facilities and to protect customers and the public from injury or loss of life.”
  The ALJ concludes that: “Failure of bare steel and PVC pipelines, if not repaired or replaced expediently, could likely lead to catastrophic events such as fires, explosions, serious property damage, and loss of life.” 

21. The ALJ finds that Atmos satisfied its burden to prove that significant capital expenditures for Commission-approved SSIR projects will occur over the full five-year period associated with the proposed extension of the SSIR without corresponding revenue increases. The ALJ concludes that a five-year extension of the SSIR will enable the Company:  “to continue assessing its assets, keeping current with the most recent federal and state mandates, identifying new threats, and working to improve the overall integrity and safety of its pipeline system.”
  
22. As explained in the Recommended Decision, the OCC recommended that, if the Commission extends the SSIR, the Commission should adopt the following limits: (1) the SSIR extension should be only for two years; (2) the SSIR capital costs should earn a return based upon the Company’s weighted cost of debt; and (3) the cap on the SSIR total bill impact should be reduced from the current 2.5 percent to 2 percent.
23. The ALJ rejects these recommendations in the Recommended Decision.  He concludes that the OCC’s proposed additional two-year extension is arbitrary, capricious, and unsupported.  The ALJ finds that limiting the SSIR extension to only two years would be contrary to, and curtail unnecessarily, the public safety benefits of the accelerated pipeline replacement program that is the rationale for the SSIR.  The ALJ also concludes that Atmos will finance the SSIR investments with both debt and equity and agrees with Atmos that there is no justification for SSIR investments to earn a return set only at the Company’s weighted cost of debt. The ALJ further finds that a 2 percent cap would slow the replacement of high-risk infrastructure and would not provide a substantial ratepayer safeguard.

a. Positions of the Parties

24. In its exceptions, the OCC reasserts its claim that, contrary to the ALJ’s findings, Atmos failed to demonstrate that an extension of the SSIR is necessary.  The OCC argues that the ALJ’s primary reason for granting the extension was his reliance on Atmos’ testimony that it would take 67 years to replace its bare steel and PVC mains in the ordinary course of business.  The OCC contends that this reason was unproven. The OCC claims that it produced a set of circumstances that it believes supports a bare steel replacement pace of 2.1 years. The OCC also concludes that this pace of pipeline replacement as one Atmos has shown itself to be capable of maintaining within the Company’s ordinary course of business.
25. Further, the OCC argues in its exceptions that the ALJ’s rejection of its proposed limitations to any SSIR extension is also flawed.  The OCC argues that any extension granted by the Commission should be:  (1) only for two additional years so that the total duration of the SSIR would be five years; (2) conditioned on a return on SSIR capital investments lowered to the Company’s weighted cost of debt; and (3) capped at a total bill impact of 2 percent.  
In responses, Atmos argues that the OCC did not dispute that bare steel pipe and PVC pipe: (1) are no longer considered appropriate for the construction of natural gas distribution systems; (2) deteriorate with age; (3) are prone to leaks and potential failures; and (4) create risks for Atmos’ customers and utility workers.   Atmos also argues that no party, including the OCC, disputed the testimony that, if Atmos returned to the historic pace of 

26. replacement that occurred before the SSIR was implemented, it would take the Company approximately 67 years to replace the remaining bare steel and PVC pipe.  Atmos further points to testimony from its witness who stated that a continuation of replacement projects at the pace cited by the OCC was not sustainable as the ordinary course of business.

27. Atmos supports the ALJ’s rejection of the OCC’s proposed conditions to an SSIR extension.  Atmos argues that the SSIR extension is more reasonable than alternative proposals, because the Company would need to file annual rate cases during the five-year period of 2019 through 2023 if it went forward with the replacement investments in the ordinary course of business without SSIR treatment.  Atmos notes that annual rate cases would layer annual rate case expenses on top of the revenue requirement associated with the investments.  Atmos also argues that, without SSIR treatment, the Company would earn less than its authorized return on equity (ROE) by between 150 and 375 basis points each year, all else held equal.  
28. Atmos further argues that if the Commission authorizes the SSIR mechanism to continue only in two-year increments, it will require five regulatory proceedings (or three additional cases) in order to complete a ten-year replacement plan.   Atmos further argues that, contrary to the OCC’s perspective on a rate cap, Staff offered testimony that SSIR investments would be reasonable even if they resulted in a 2.5 percent rate increase annually. 
Atmos also argues the ALJ correctly concluded that, based on the evidence, the Company finances SSIR investments with both debt and equity and, as such, there is no basis to authorize a debt return.  Atmos further argues that the OCC made this same argument with regard 

29. to Public Service’s similar infrastructure rate mechanism in Proceeding No. 15AL-0135G and the Commission expressly rejected the position.

b. Findings and Conclusions

30. The Commission denies the OCC’s exceptions regarding the SSIR.  We agree with the ALJ’s rationale for granting Atmos’ requested five-year extension.  The SSIR provides 
a reasonable means of cost recovery to the Company as it completes timely and critical infrastructure projects that promote safety.  The Commission also adopts the ALJ’s finding to reject the OCC’s proposed limits on an extended SSIR for the reasons set forth in the Recommended Decision.  
31. In its exceptions, Staff seeks clarification and direction from the Commission as to the policy considerations and criteria applied when addressing system safety and integrity programs and associated cost recovery going forward.  Staff does not disagree with the ALJ’s conclusions regarding the benefits of the SSIR to Atmos’ customers; however, Staff argues 
that the ALJ applied different criteria to his approval of the extension of the SSIR than the Commission had applied in previous decisions.
32. The Commission is reluctant to set forth a policy on cost adjustments and rate mechanisms in the narrow context of this rate proceeding for a single natural gas utility.  We also conclude that such a policy is not required.  However, based on the evidence in this proceeding and the rationale for upholding of the approval of the five-year extension, the Commission concludes that the SSIR remains an appropriate cost recovery mechanism for Atmos in these circumstances.  Atmos is responding to federal regulators and this state’s concerns about the safety of natural gas pipelines.  The magnitude of the capital investments associated with the planned replacement of bare steel and PVC pipe are significant and warrant the extension of the SSIR.

2. Return on Equity (ROE)

33. In the Recommended Decision, the ALJ establishes the authorized ROE for Atmos within the range from 9.3 to 9.9 percent and sets 9.7 percent as the authorized ROE used for calculating rates.
  

34. The ALJ explains that in arriving at these ROE values, he considered all of the analyses presented by the parties.  He concludes that:  “The wide range of results and the divergence of positions on inputs and assumptions confirm the inherent problems with the methods and the need for the Commission to exercise its judgment in considering the various factors that explain the differences in the calculations.” 

35. The ALJ finds that the Multi-Stage Discounted Cash Flow (MS-DCF) results, which he recognizes the Commission has examined in at least three recent Phase I rate cases, and recent shifts in the Federal Reserve’s monetary policy together support an increase in the Company’s authorized ROE from its existing level of 9.6 percent.  The ALJ thus rejects a decrease in the ROE.  

36. The ALJ notes that in the last year, the Federal Reserve has raised the Fed Funds Rate four times by 25 basis points each time.  The ALJ concludes that the interest rates affected by Federal Reserve decisions have a direct impact on the returns to investors who own shares in other businesses having comparable financial characteristics and business risks as utilities regulated by the Commission.

a. Positions of the Parties

37. In its exceptions, Atmos requests that the Commission overturn the ALJ’s recommended increase in the Company’s ROE to 9.7 percent and instead increase the Company’s ROE further to 10.50 percent. 

38. Atmos states that its expert witness Dylan D’Ascendis applied the Constant Growth DCF model, the MS-DCF model, the Capital Asset Pricing Model, and the Bond Yield Plus Risk Premium approach using a proxy group consisting of other natural gas distribution companies and a combination of electric and gas utilities.  Based on these models applied to the proxy group of companies, he found that cost of equity for Atmos is currently in the range of 10.00 percent to 10.75 percent.  Atmos argues that an authorized ROE of 10.50 percent is reasonable and appropriate.  

39. In contrast, Staff requests in its exceptions that the Commission authorize a reduction in the Company’s current authorized ROE of 9.6 percent either to a level closer to Staff’s recommendation of 9.0 percent, or, in the alternative, to a level near the bottom of the range from 9.3 to 9.9 percent established in the Recommended Decision.   Staff argues that a reduction in the authorized ROE would align Atmos’ authorized ROE with the MS-DCF model results that the Commission has historically favored.  Staff also argues that a lower ROE would acknowledge the principal of “gradualism” in ratemaking. 

40. The OCC also requests in its exceptions that the Commission lower the Company’s authorized ROE.  The OCC argues that it presented substantial evidence to support an ROE of 9.0 percent based on various analyses using several techniques that resulted in a range of ROE values from 6.7 percent to 8.75 percent “with the most consensus between 6.81% and 7.21%.”
  According to the OCC, the ALJ erred in not establishing an ROE considerably weighted by the results of several MS-DCF analyses.

41. In response, Atmos faults Staff’s and the OCC’s reliance on recent trends in ROE decisions both nationally and in Colorado. Atmos argues that both Staff and the OCC have relied upon ROE information that was outdated by the time this case went to hearing. Atmos further argues that, by incorporating more recent cases, the average authorized ROE for natural gas utilities in 2017 is 9.78 percent, while the average authorized ROE for litigated matters in 2017 is 9.89 percent.  

42. Atmos also addresses the criticisms of the ALJ’s discussion regarding the Federal Reserve’s monetary policy in the Recommended Decision.  Atmos argues that there was uncontroverted evidence that the actions of the Federal Reserve created a likelihood of “increasing interest rates.”  Atmos also argues that the ALJ did not use this fact to set an ROE but, rather, used the information to put the MS-DCF results into proper context.  As such, Atmos argues that there was no error in the ALJ relying on the evidence addressing federal monetary policy to the limited extent he did in the Recommended Decision.

b. Findings and Conclusions

43. The Commission agrees with the ALJ that based on the evidence in the record and the proper exercise of judgment regarding the results and impacts on rates, a reasonable range for the authorized ROE for Atmos extends from 9.3 to 9.9 percent.  This range satisfies the standards articulated in Bluefield Waterworks and Improvement Co. v. Public Service Comm’n of 
West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 
320 U.S. 591 (1944).  The range established therefore excludes the request by Atmos for a 90 basis point increase to 10.5 percent as well as the 70 basis point decrease to the 9.0 percent level advocated by Staff and the OCC.   In consideration of the possibility of increasing interest rates under expected federal monetary policy, the ALJ properly narrows the breadth of reasonable values for the point estimates of the authorized ROE for calculating rates.

44. Within the range established in the Recommended Decision, the Commission interprets the various model results and economic factors differently than the ALJ.  The analyses presented by Staff and the OCC and the parties’ vigorous discussion on the issues surrounding the inputs and assumptions that underlie the models, including the projected growth rates 
that enter into the MS-DCF model, support a reduction in the authorized ROE for Atmos for calculating rates instead of an increase.  Although we agree with the ALJ that Atmos has sustained a stable and strong credit rating that has afforded it reasonable access to capital at its current authorized ROE,
 we find the analysis from Staff and the OCC compelling that a reduced ROE within the established range is appropriate.  

45. Within the range established by the Recommended Decision, we therefore find that this record supports an ROE of 9.45 percent.  

46. The Commission concludes that an authorized ROE of 9.45 percent for calculating rates will ensure that Atmos is able to maintain access to equity capital at a reasonable cost.  Therefore, we affirm the Recommended Decision in that the authorized ROE for Atmos will be established within the range from 9.3 percent to 9.9 percent, and provide that an authorized ROE of 9.45 percent will be used for calculating rates.

3. Capital Structure

47. The Recommended Decision approves a capital structure of 55.58 percent equity and 44.42 percent debt for the test year ending March 31, 2017.
  This capital structure, advocated by Atmos, is the per-books capital structure for the test year adjusted for the long-term debt financing that occurred on June 5, 2017.

48. The ALJ finds that the OCC had failed to produce any credible evidence that material prejudice to Atmos’ ratepayers would result from using this capital structure. The ALJ concludes that OCC has thereby failed to satisfy its burden of proof to demonstrate why the Commission instead should use the OCC’s proposed capital structure of 52 percent equity and 48 percent debt for ratemaking purposes.  The OCC’s recommended ratio is identical to the capital structure settled upon by the parties in the Company’s two most recent rate cases and ultimately approved by the Commission.
c. Positions of the Parties

49. The OCC takes exception to the ALJ’s findings that the record supports approval of a capital structure of 55.58 percent equity and 44.42 percent debt.   The OCC maintains instead that such a capital structure presents a material prejudice to ratepayers because it increases the Company’s revenue requirement by approximately $600,000 as compared to the revenue requirements calculated using the Company’s currently authorized capital structure of 52 percent equity and 48 percent debt.
50. In response, Atmos argues that the OCC’s recommendation for capital structure is inconsistent with Commission precedent.  Atmos notes that the Commission historically has based capital structures on the actual level of long-term debt and common equity. Atmos also argues that the Colorado Supreme Court has held that, unless it is demonstrated by a substantial showing that ratepayers are materially prejudiced by the actual capital structure that finances utility operations, the Commission should use that actual utility capital structure in calculating rates. 

d. Findings and Conclusions

51. The capital structure of 55.58 percent equity and 44.42 percent debt, which is based on booked amounts and a known and measureable adjustment, is reasonable and has not been shown to cause material harm to Atmos’ customers.  Consistent with the Recommended Decision, we approve that capital structure for the calculation of the Company’s rate of return (ROR).  The OCC’s exceptions on this issue are therefore denied.
4. Weighted Average Cost of Capital

52. The ROR used for setting rates in Atmos’ most recent base rate proceeding was 7.82 percent.

53. Given the Commission’s decision to reduce Atmos’ authorized ROE to 9.45 percent and its decision to reject the OCC’s request to maintain the Company’s current capital structure,  the weighted average cost of capital value to be used as the ROR on rate base is approved as follows:





Equity 


Debt 


Total ROR
Ratio 



55.58% 

44.42%
Cost 



  9.45%
 

  5.17%

Weighted Component 

  5.25% 

  2.30% 

7.55%
54. The Commission concludes that this result satisfies the standard of Bluefield and Hope and is therefore reasonable and appropriate for the establishment of rates in this proceeding.
5. Storage Gas Inventory as a Rate Base Asset
55. The Recommended Decision explains that, as part of its case, the OCC recommended that the Commission remove the Company’s gas storage inventory from rate base but allow Atmos to recover its financing costs through its gas cost adjustment (GCA) at a 
short-term financing rate.  The OCC argued that storage inventory costs are short-term and thus Atmos finances them on a short-term basis.  The ALJ rejects the OCC’s recommendations for the same reasons that another ALJ and the Commission rejected the same proposals in Proceeding No. 12AL-1268G.  Specifically, the ALJ rejects the OCC’s “financing matching argument”
 and agrees with Atmos that the Company does not have a specific funding mechanism for storage gas.
e. Positions of the Parties

56. In its exceptions, the OCC argues that the ALJ erred in allowing Atmos to include storage gas in the test-year rate base. The OCC argues that this practice leads to an excessive ROR for storage gas costs because it violates the financial matching principle. Specifically, the OCC argues that proper application of the financial matching principle requires that short-term or current liabilities should finance short-term or current assets such as storage gas financed instead of long-term sources of financing such as long-term debt, preferred stock, and common equity.
57. In response, Atmos echoes the Recommended Decision by noting that the Commission denied a similar recommendation in Proceeding No. 12AL-1268G.  In that previous rate case, the ALJ found that it was “inappropriate to implement the recommendations to use short-term rates to develop the return component of the [gas storage inventory].”
   The ALJ went on to note that gas storage inventory is an asset under Federal Energy Regulatory Commission accounting that should have a return component to it.   
58. Further, Atmos states that the OCC’s argument that there is a distinction between storage gas facilities and storage gas itself is incorrect and beside the point. According to Atmos, investors pay for the storage gas inventory, which the Company holds until needed, even if Atmos itself does not own the storage facilities.

b.
Findings and Conclusions

59. We find no reason to deviate from the ratemaking conventions used for gas storage in the other rate proceedings discussed in the Recommended Decision.  We therefore uphold the ALJ’s finding to allow Atmos to include its gas storage inventory in rate base and to earn its ROR on such inventories.  The OCC’s exceptions on this issue are therefore denied.

6. Average Rate Base Versus Year-End Rate Base

60. In the Recommended Decision, the ALJ concludes that the evidentiary record in each utility rate case must demonstrate the need for using year-end values for the determination of the value of rate base.
  The ALJ also concludes that Atmos failed to demonstrate that special circumstances exist, such as earnings attrition beyond the control of the Company, to justify the use of year-end rate base. The ALJ states that he agrees with Staff that the difference of $4.8 million between the balances of year-end rate base over average rate base does not demonstrate that earnings attrition will result and that the evidence relied upon by Atmos in its case to show alleged earnings attrition is neither convincing nor persuasive.

a. Positions of the Parties

Atmos requests in its exceptions that the Commission modify the Recommended Decision by adopting year-end calculations of its rate base instead of the average calculations of rate base values as approved by the ALJ. Atmos argues that year-end rate base is appropriate under the financial conditions the Company currently faces.  Atmos claims that year-end rate base will allow it a reasonable opportunity to earn a fair ROR on rate base going forward, while the use of average historical rate base does not sufficiently account for regulatory lag related to 

61. the investment utilized by its customers, but not reflected in rates.  Atmos points to the Company earning an ROE that was 155 basis points below its average authorized ROE between 2012 and 2016 as evidence of earnings attrition.
62. In response, the OCC asserts that Atmos’ claim of earnings attrition is the result of factors within the Company’s control.   For example, the OCC argues that Amos establishes the pace at which earnings attrition occurs through its pursuit of capital infrastructure additions. The OCC also argues that cost trackers such as the SSIR guarantee a set revenue recovery and ensure cost recovery, which mitigate against the earnings attrition claimed by the Company.   The OCC also maintains that the Commission has expressed a preference for the use of average rate base (pointing, for example, to Decision No. C93-1346
).

b. Findings and Conclusions

63. We uphold the Recommended Decision with respect to its directive that Atmos calculate rates based on 13-month average plant values for the test year instead of year-end measures.  We agree with the ALJ that Atmos has not justified the use of a year-end rate base, particularly in the context of the relief provided to the Company by the extension of the SSIR.

7. Recovery of Rate Case Expenses
64. The Recommended Decision allows Atmos to recover rate case expenses through a GRSA. The ALJ explains that he agrees with Atmos that rate case expenses are a legitimate cost of providing utility service, necessitated by the Commission’s regulation, and that the Company has a right to recover all reasonable operating expenses, including rate case expenses.
  Specifically, the ALJ approves actual rate case expenses of $349,252.61 to be amortized over a one-year period. 
65. The Recommend Decision explains that the OCC sought an amortization period of three years during which the Commission should prevent Atmos from recovering any remaining rate case expenses should it file a new rate case.  The ALJ concludes that such an approach is arbitrary and possibly confiscatory.

f. Positions of the Parties
66. In its exceptions, the OCC argues that Atmos’ requested rate case expenses should be limited to the actual expenses incurred, not to exceed the original estimate, and be amortized over three years. Further, the OCC argues that, in the alternative, the amount of rate case expenses awarded to Atmos should be limited to the equivalent percentage of Atmos’ actual awarded revenue requirement relative to its revenue requirement request. The OCC argues that if the Company filed a rate case before the amortization period was complete, the remaining unrecovered rate case expenses should be borne by shareholders and not ratepayers. The OCC claims that the ALJ erred by rejecting all these proposals.
67. In response, Atmos argues that the OCC gave no specific justification for its recommendation to amortize rate case expenses over three years and that such an amortization period is unsupported by the historic pace of rate case filings by the Company. Atmos’ approach, unlike the OCC’s, would also prevent the pancaking of rate case expenses. 
Atmos also opposes the OCC’s proposal to penalize Atmos if another rate case is filed. The Company points to Decision No. R13-1307 where the ALJ hearing that rate 

68. proceeding specifically rejected this proposal and went so far as to rule: “The ALJ finds the positions of OCC and Staff regarding treatment of unamortized rate case balances should Public Service file another rate case to be arbitrary and, possibly, confiscatory.”
  
69. Atmos also refutes the OCC’s argument that rate case expenses should be borne, in part, by shareholders. Atmos maintains that rate case expenses are a legitimate cost of providing utility service, necessitated by Commission regulation of the utility, and the Company has a right to recovery for all reasonable operating expenses, including rate case expenses.

g. Findings and Conclusions

70. The Commission denies the OCC’s exceptions regarding the recovery of rate case expenses.  The ALJ adopts a reasonable approach for Atmos to recover the costs incurred to complete this rate proceeding.
E. Prepaid Pension Asset and Pension Expense
71. In its case, Staff recommended that the Commission eliminate the inclusion of Atmos’ prepaid pension asset in its test year rate base.  Staff also suggested that the Commission reduce the current balance of the asset with dollars owed to ratepayers from the Company’s “pension tracker” (approximately $86,000) and require the Company to amortize the remaining balance (approximately $1.1 million) over 15 years.  Staff also recommended that Atmos continue using a pension tracker to ensure that ratepayers pay no more and no less than the costs of its pension expenses.

72. The Recommended Decision rejects Staff’s proposal for the Commission to remove the prepaid pension asset from Atmos’ test year rate base.   The ALJ states that Staff failed to satisfy its burden of proof for that recommendation and its other recommendations regarding the pension issue.

h. Positions of the Parties

73. Staff argues in its exceptions that the ALJ erred in relying on Decision 
No. R13-1307 in accepting Atmos’ position on the treatment of its prepaid pension asset.  Staff requests that the Commission overturn the ALJ by requiring Atmos to eliminate the prepaid pension asset in its rate base and to reduce the current balance of the asset with dollars owed to ratepayers from the pension tracker.  Further, Staff reiterates its proposal for amortizing the remaining balance of the prepaid pension asset over 15 years.
74. In response, Atmos objects to Staff’s requests and supports the ALJ’s determinations regarding the pension issues.  Atmos notes that Proceeding No. 12AL-1268G was a gas rate case in which the parties litigated this very pension issue.  Atmos concludes that the circumstances in Proceeding No. 12AL-1268G are more applicable in its rate proceeding, stating that there can be no argument that the Commission has ordered different outcomes in the past based on the specific facts presented in each separate case. Atmos also argues that Staff’s reliance upon arguments made in Proceeding No. 15AL-0135G are misplaced, as several of the proposals related to the prepaid pension asset in that Public Service rate proceeding were simply unopposed. 

i. Findings and Conclusions

The Commission appreciates Staff’s presentation of the issues surrounding Atmos’ pension trust and its explanation of the origins of the amounts booked as a prepaid 

75. pension asset.  The Commission also understands that it is Staff’s position that Atmos should not be directed to modify its funding decision with respect to the Company’s pension fund.  The Commission also notes Staff’s observation that Atmos’ affiliated gas distribution companies do not include a prepaid pension asset in their rate base calculations.
76. Contrary to the ALJ findings regarding the prepaid pension asset in the Recommended Decision, the Commission finds that Staff has made a compelling showing that the prepaid pension asset should be removed in these circumstances from the Company’s rate base so as Atmos no longer earns a return on this amount through base rates.  The Commission also adopts Staff’s recommendation that the Commission direct Atmos to apply the pension tracker balance of $86,000 toward reducing the remaining value of the prepaid pension asset.  The Commission further directs Atmos to amortize the remaining balance of the prepaid pension asset over 15 years.  The Commission authorizes the Company to include this amortization expense in the calculation of the GRSA.
77. The Commission further agrees with the ALJ that Atmos should continue using the pension tracker to ensure that ratepayers pay no more and no less than the costs of the pension.

F. Weather Normalization Adjustment
78. The Recommended Decision concludes that Staff’s approach for developing weather normalization adjustments to Atmos’ test-year cost of service is more accurate than both the approach initially proposed by Atmos in its case and the approach advocated by the OCC. 

j. Positions of the Parties

79. The OCC argues in its exceptions that the ALJ incorrectly rejected its proposed method for weather normalization.  The OCC argues that there is a one-to-one correlation between Heating Degree Days (HDDs) and gas consumption and that is the only appropriate statistical relationship to derive weather normalization adjustments in this rate case.   The OCC argues that Staff’s regression analyses support the OCC’s position that the only variable that should be used to make weather normalization adjustments is the HDDs.  The OCC also contends that Staff’s regression analyses are statistically invalid. 
80. In response, Atmos maintains that the weather normalization approach produced by Staff results in a more accurate adjustment for weather.  The Company maintains that Staff’s model creates the best reflection of a weather-normal year that should be used for rate making.

k. Findings and Conclusions

81. The Commission agrees with the ALJ and Atmos that Staff’s proposed method for deriving adjustments for weather is reasonable and should be adopted for the development of rates in this proceeding.  We therefore deny the OCC’s exceptions on this point.
G. Establishment of Rates and Compliance Procedures

82. In the Recommended Decision, the ALJ directs Atmos to file a GRSA in a compliance tariff filing, where the GRSA is calculated based on the revenue requirement as calculated using the findings, conclusions, and directives in the decision.  The compliance tariff filing is due within ten days of the date in which the Recommended Decision becomes a decision of the Commission and the GRSA is effective on two days’ notice.  

83. The ALJ also requires Atmos to file a separate GRSA for the recovery of approved rate case expense.  

84. In paragraph 209 on page 76, the Recommended Decision further requires Atmos to file a revenue proof to demonstrate that the stipulated GRSA rate design approved by the ALJ will recover fully the revenue requirement adjudicated in the rate case.

85. Because the Commission stayed the Recommended Decision on January 26, 2018 by Decision No. C18-0069-I, it is necessary to establish new procedures for the implementation of rates.  The compliance tariff filing requirements set forth in ¶¶ 221-223 and in the ordering paragraphs of Decision No. R18-0014, as applicable despite the stay, are set aside.

86. For clarity, the Commission upholds the approval in the Recommended Decision of the Partial Stipulation between Staff and Atmos regarding the two disputed tariff issues and the proposed consolidation of GCA Divisions.
  The Commission also upholds the approval in the Recommended Decision of the Partial Settlement between Atmos, the OCC, and EOC with respect to the design of the GRSAs.
 The GRSAs calculated in accordance with this Decision shall use the rate design set forth in the Partial Settlement between Atmos, the OCC, and EOC.  

87. As required by Decision No. C18-0169-I, Atmos shall decrease the revenue requirement calculated in accordance with the Recommended Decision, as modified by this Decision, by $2,102,138 to account for the annual ongoing impact of the change in federal tax law under the TCJA.

Also as required by Decision No. C18-0169-I, Atmos shall make a further compliance filing within 60 days of the date the rates were established by the Recommended Decision, as modified by this Decision, are put into effect that calculates the difference between the revenues collected from customers under the provisional rates filed in Proceeding 
No. 18AL-0226G effective April 1, 2018 and the revenues that would have been collected as of April 1, 2018 based on the approved rates.   If required, Atmos shall implement a negative rate 

88. rider to return any over-collection to customers over a time period equal to the length of time the provisional rates were in effect (rounded to the nearest whole month) with interest calculated at the average bank loan prime rate report by the Federal Reserve.

II. ORDER

A. The Commission Orders That:

1. Decision No. R18-0014, issued on January 8, 2018, is adopted as modified by this Decision, consistent with the discussion above.

2. The Exceptions to Decision No. R18-0014 filed by Atmos Energy Corporation (Atmos) on March 7, 2018 are denied, consistent with the discussion above.
3. The Exceptions to Decision No. R18-0014 filed by the Staff of the Colorado Public Utilities Commission (Staff) on March 7, 2018 are granted, in part, and denied, in part, consistent with the discussion above.

4. The Exceptions to Decision No. R18-0014 filed by the Colorado Office of Consumer Counsel on March 7, 2018 are granted, in part, and denied, in part, consistent with the discussion above.

5. The Motion for Leave to File Response to Atmos Energy Corporation’s Response to Exceptions filed by Staff on March 23, 2018 is denied.
6. The effective date of the tariff sheets filed by Atmos on June 26, 2017 with Advice Letter No. 530 is permanently suspended and shall not be further amended. 

7. The tariff sheets filed with Advice Letter No. 530 are permanently suspended and shall not be further amended.

8. Atmos shall file tariff sheets to implement General Rate Schedule Adjustments authorized by Decision No. R18-0014, as modified by this Decision, and by Decision 
No. C18-0169-I addressing the incorporation of the impacts of the Tax Cut and Jobs Act of 2017 into Atmos’ rates, consistent with the discussion above.  Atmos also shall file the modified tariff for its System Safety and Integrity Rider consistent with the approvals and directives in Decision No. R18-0014.

9. Atmos shall file an advice letter compliance filing to modify its tariff sheets in a separate proceeding and on not less than two business days’ notice. The advice letter and tariffs ordered herein shall comply with all applicable rules.  In calculating the proposed effective dates, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date. The advice letters and tariffs must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.

10. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.
11. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 4, 2018.
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III. COMMISSIONER WENDY M. MOSER DISSENTING

A. Authorized Return on Equity (ROE)

1. I am in agreement with the majority and with the Administrative Law Judge (ALJ) (based on the evidence in the record and the proper exercise of judgment regarding the results and impact on rates), that a reasonable range for the authorized ROE for Atmos Energy Corporation (Atmos) extends from 9.3 to 9.9 percent. This range satisfies the standards articulated in Bluefield Waterworks and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944). The range established therefore excludes the request by Atmos for a 90 basis point increase to 10.5 percent as well as the 70 basis point decrease to the 9.0 percent level advocated by Staff and the OCC.
2. However, based on the ALJ’s reliance in the record on changing macroeconomic conditions primarily based upon the Federal Reserve’s monetary policy normalization activity over the last year or so, I disagree with the majority’s decision to lower Atmos’ ROE from its existing level of 9.6 percent. The ROE trend is going up, not down.
 Thus, I am convinced that a moderate increase to the ROE level, as recommended by the ALJ, is appropriate. In summary, in consideration of the possibility of increasing interest rates under expected federal monetary policy, I find that the ALJ properly narrowed the breadth of the just and reasonable values for the point estimates of the authorized ROE to 9.7 percent for calculating rates, finding persuasive the ALJ’s characterization of the record on the ROE issues.

If one recognizes that the Company’s most recent 9.6 percent ROE was an approved ROE by a prior Commission, and now, almost three years later, the record shows that ROEs are trending upward, the logical conclusion should be that the ROE should trend upward, or at a minimum, stay at the same level. The majority points to no persuasive rationale or evidence that explains why a lower ROE would be warranted, nor does it identify why its chosen level of 9.45 percent is appropriate. In addition, despite the majority agreeing with the ALJ that Atmos has sustained a stable and strong credit rating that has afforded it reasonable access to capital
 at its authorized ROE of 9.6 percent, the majority found that a reduced ROE would be appropriate. Without articulating its reasoning, nor setting forth supporting rationale for that 

3. specific rate, the majority settled on an ROE of 9.45 percent, a specific rate that was not proposed by any party.

4. At a minimum, when we as a Commission decide to make changes to an ALJ’s recommended decision, we should point to specific facts, errors, reasoning, and/or changed circumstances that warrant those changes and explain how we arrived at the rate levels that we order. The majority fails to both articulate why it rejected the upward ROE trend evidence, and why it lowered the current 9.6 percent ROE.

5. Accordingly, I dissent from the majority opinion on the issue of the proper ROE to be awarded Atmos for the purpose of setting customer rates.     

	
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WENDY M. MOSER
________________________________
                                         Commissioner
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