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I. BY THE COMMISSION

A. Statement

1. On March 23, 2018, Public Service Company of Colorado (Public Service or Company), Staff of the Colorado Public Utilities Commission (Staff), and the Colorado Office of Consumer Counsel (OCC) jointly filed a Joint Motion for Approval of Changes to Procedural Schedule and Other Changes to Procedures and Scope of Electric Rate Case (Joint Procedural Motion).  Among several proposed changes to the scope of this Phase I rate proceeding, the joint movants request that the Commission: (1) allow Public Service to withdraw the 2018 test year underlying the proposed General Rate Schedule Adjustment (GRSA) suspended by the Commission for hearing; (2) rescind the authorization to Public Service to put into effect provisional rates corresponding to the withdrawn GRSA; (3) authorize Public Service to put into effect provisional rates on January 1, 2019, subject to refund, corresponding to a GRSA not yet calculated and filed by the Company; (4) expand the scope of this proceeding by allowing Public Service to include the investment costs associated with its Rush Creek Wind Project in the remaining test years to be examined by the Commission; (5) use this proceeding to examine the impacts on prospective rates from the Tax Cut and Jobs Act of 2017 (TCJA); and (6) address the impacts of the TCJA on the Company’s rates and revenues for calendar year 2018 in another ongoing proceeding.
2. As explained below, we find certain of the proposed modifications to the 
scope of this proceeding are not viable given the requirements of §§ 40-3-104(1)(a) and 
40-6-111(2)(a)(III), C.R.S., and the other tenets of the “file and suspend system” of public utility ratemaking in Colorado .  We therefore deny the Joint Procedural Motion, permanently suspend the tariff sheets filed with Advice Letter No. 1748, and dismiss this rate proceeding.  Public Service may file a new advice letter to open a new electric rate proceeding, which will invoke the required noticing of the proposed rate changes to customers and other interested persons with a clear presentation of the specific requested increase in rates and the total dollar amount sought to be raised by such increased rates or other changes.  

3. Since we dismiss this Phase I rate proceeding, we deny as moot the Motion to Accept Undisputed Fact Regarding the Public Service Company of Colorado/Southwest Power Pool Issue and Request for Finding that No Other Issues Regarding Public Service Company of Colorado’s Potential Integration Into SPP are Within the Scope of this Rate Case Proceeding filed jointly on February 15, 2018 by Public Service and Staff.
B. Discussion

4. Public Service filed Advice Letter No. 1748 with supporting testimony and attachments on October 3, 2017.  The Company stated in the filing that its intent is to increase rates for all electric base rate schedules by implementing a General Rate Schedule Adjustment (GRSA) in the Company’s Colorado PUC No. 8-Electric tariff, and to shift costs currently collected through the Clean Air-Clean Jobs Act (CACJA) Rider and the Transmission Cost Adjustment (TCA) into base rates.   Public Service proposes a multi-year plan (MYP) covering the four calendar years 2018 through 2021. The revenue requirements in each year are based on cost of service studies using future test years (FTYs).  

5. Public Service explained in Advice Letter No. 1748 that for the first GRSA, 
the Company is seeking an annualized increase in annual electric base rate revenues of $207.7 million, based on total base rate revenue requirements of $1.818 billion using an FTY for 2018.  This proposed revenue increase includes the transfer of costs of projects previously recovered through the CACJA Rider and the TCA to base rates. Public Service stated that the amount of this transfer is projected to be $90.4 million for the CACJA-related components and $42.7 million for the TCA-related components.  Public Service further explained that since a transfer of cost recovery from the CACJA rider and the TCA into base rates does not increase the net total revenue collected from retail customers, only $74.6 million of the total incremental 2018 increase in base revenue represents a net revenue increase to customers. The proposed 
2018 GRSA would be calculated to recover the $207,652,053 of additional revenues based on the most recent sales forecast available at the time. Based on the current sales forecast, the proposed total 2018 GRSA was a positive 12.89 percent.

6. By Decision No. C17-0843, issued October 20, 2017, we set the tariffs filed by Public Service under Advice Letter No. 1748 for hearing before the Commission en banc and suspended their effective date for 120 days pursuant to § 40-6-111(1), C.R.S.
7. On November 1, 2017, Pubic Service filed Advice Letter No. 1750 in Proceeding No. 17AL-0730E to revise its TCA for effect on January 1, 2018.  The proposed TCA rate caused an annual increase in revenues of approximately $15.2 million above the $25.5 million annually that is being recovered through the TCA in effect at the time of the filing of the advice letter.

8. Also on November 1, 2017, Pubic Service filed Advice Letter No. 1751 in Proceeding No. 17AL-0731E to revise its CACJA Rider for effect on January 1, 2018.  The proposed CACJA rate reflected a decrease of $6.0 million as compared to the 2017 estimated revenue requirement of $94.1 million.

9. By Decision No. C17-0984-I, issued December 1, 2017, and Decision 
No. C17-1016-I, issued December 8, 2017, we established the parties to this proceeding.  The parties include:  Public Service; Staff; the OCC; AARP; the City of Boulder, Colorado (Boulder); Colorado Energy Consumers (CEC); CF&I Steel, doing business as Evraz Rocky Mountain Steel (Evraz); Climax Molybdenum Company (Climax); Energy Outreach Colorado (EOC); Federal Executive Agencies (FEA); International Brotherhood of Electrical Workers, Local No. 111 (IBEW); Ms. Leslie Glustrom; the Kroger Company; Sierra Club; Vote Solar; Wal-Mart Stores, Inc. and Sam’s West, Inc. (Walmart); and Western Resource Advocates (WRA).  

1. Procedural Schedule with Provisional Rates for Effect June 1, 2018

10. On December 4, 2017, Public Service filed a proposed procedural schedule and proposed discovery procedures.  

11. With respect to the proposed procedural schedule, Public Service stated that, after discussions with Staff, the Company agreed to update its rate case filing with Supplemental Direct Testimony to provide a historical test year (HTY) for calendar year 2017. Public Service stated that April 16, 2018 is the earliest it could file this updated test year and supporting testimony due to the accounting steps that are required to close the books and the additional analysis needed to prepare the revenue requirement and supporting testimony. 

12. Consistent with this offer to file Supplemental Direct Testimony in April of 2018, the Company proposed the following:

April 16, 2018 

Supplemental Direct Testimony

May 31, 2018 


Answer Testimony

July 10, 2018


Rebuttal and Cross-Answer Testimony

July 24, 2018 
Intervenor Sur-Rebuttal Testimony
(limited to testimony regarding the 2017 historic test year)

August 6, 2018 
Corrections to Testimony and Exhibits
Stipulations and Settlement Agreements 


August 8, 2018 

Prehearing and Dispositive Motions
August 21-31, 2018

Hearings 

September 28, 2018

Statements of Position

13. Public Service stated in its December 4, 2017 filing that, in exchange for agreeing to a procedural schedule that includes Supplemental Direct Testimony with a 2017 HTY, the parties agree for Public Service to put into place “interim rates” for effect on June 1, 2018, subject to refund and interest.  The interest on refunded amounts would be calculated at the average bank loan prime rate reported by the Federal Reserve for the refund period.
14. We convened a prehearing conference on December 6, 2017.  At the prehearing conference, Public Service agreed to file additional support for the proposed rates for effect on June 1, 2018.  

15. On December 11, 2017, Public Service filed a modified proposal with respect to the rates proposed to take effect on June 1, 2018.  Public Service states that there is no need for the Company to file an amended advice letter in this proceeding if the rates filed under Advice Letter No. 1748 go into effect at the end of the full 210-day suspension period, which is June 1, 2018.  Those rates, however, would be subject to a refund condition, with interest, in accordance with the terms set forth in the December 4, 2017 and December 11, 2017 filings.  Public Service further clarified that the refund condition is for the period beginning June 1, 2018 and continuing until the date on which a revised GRSA is placed into effect pursuant to a final decision in this rate case proceeding, to the extent the Commission grants a lower rate increase than the net increase of $74.6 million requested for 2018.  Public Service states that there will be no stepped provisional rate increase on January 1, 2019.  The Company requests a final Commission decision by December 31, 2018, or as soon as practicable after that date.
16. Public Service stated in the December 11, 2017 filing that the modified proposal for rates is not being requested pursuant to § 40-6-111(1)(d), C.R.S., but was requested 
instead under the Commission’s general ratemaking authority under § 40-3-102, C.R.S., the Commission’s ability to hold a rate case hearing after the suspension period has expired pursuant to § 40-6-111(2)(a)(I), C.R.S., the Commission’s broad authority in Article XXV of the Colorado Constitution, and the Commission’s authority to enforce agreements among parties in rate 
case proceedings.  Public Service further stated that the Commission has approved provisional rates on numerous occasions outside of § 40-6-111(1)(d), C.R.S., in rate cases with factual circumstances similar to this proceeding.

17. By Decision No. C17-1042-I, issued December 15, 2017, we established a procedural schedule for this Phase I rate case with an evidentiary hearing from August 21, 2018 to August 31, 2018.  We further adopted all other aspects of the procedural schedule proposed by Public Service in its December 4, 2017 filing. 

18. Because the hearing will take place after the maximum 210-day suspension period of the tariffs filed under Advice Letter No. 1748, we authorized Public Service to file an advice letter to implement provisional rates for effect on June 1, 2018.  Specifically, we authorized Public Service to file tariff sheets in a separate advice letter proceeding on not less than 30 days’ notice to increase base rate revenues no more than $74,613,368 on an annual basis net of the 
roll-in revenue amounts recovered through the CACJA and TCA as proposed by the Company in Advice Letter No. 1748.  We further directed Public Service to include in the advice letter filing new rates for the CACJA Rider and the TCA on Sheet Nos. 142, 142A, 144, and 144A that reflect the roll-in described in Advice Letter No. 1748.   We also directed Public Service to file Supplemental Direct Testimony that provides a 2017 HTY on or before April 16, 2018.  We further suspended the proposed effective date of the tariffs filed under Advice Letter No. 1748 for an additional 90 days pursuant to § 40-6-111(1), C.R.S.  

2. Tax Cut and Jobs Act of 2017 (TCJA)

19. On December 22, 2017, President Trump signed the TCJA, which enacts a material reduction in the U.S. federal corporate income tax rate from 35 percent to 21 percent. For regulated electric utilities such as Public Service, the TCJA also requires the revaluation of federal deferred tax assets and liabilities due to the lower tax rate and due to other provisions of the modified Internal Revenue Code.

20. On January 8, 2018, CEC filed a Motion for Order for Deferred Accounting Treatment of Benefits Associated with the 2018 Tax Reconciliation Act (Motion).  CEC stated that the TCJA causes a reduction in the federal corporate income tax rate from 35 percent to 21 percent, which is a material change from the tax rates contemplated when the Commission set Public Service’s current rates, with the potential to increase the Company’s earnings such that the currently approved rates would cease to be just and reasonable.  CEC further noted that the revenue requirement impacts associated with the TCJA were not incorporated into the Company’s proposed rates in this rate proceeding.

21. CEC argued that the TCJA reduces Public Service’s tax liability significantly and, accordingly, the Company’s associated revenue requirement. CEC stated that this situation presents an opportunity for cost savings for all of the Company’s ratepayers, or alternatively, a windfall for its shareholders “in the absence of such a Commission-approved regulatory mechanism.”

22. CEC described the role of deferred accounting as a “regulatory vehicle to account for extraordinary, unforeseen, and unavoidable costs until such time as they can be recovered in rates.”
  CEC further argued that deferred accounting will ensure that ratepayers will be eligible to receive the full financial benefits of the TCJA, and that such impacts are tracked and accounted for, while this proceeding continues.  According to CEC, the issuance of a deferred accounting order also offers protection against claims of prohibited retroactive ratemaking.

23. On January 18, 2018, Public Service filed a response to the CEC Motion.  CEC joined in Public Service’s response to CEC’s own Motion.  The joint response states that Public Service and CEC agreed in principle to “a different path to present to the Commission to account for the effects of the TCJA beginning on its effective date, January 1, 2018.”
  

24. The joint response further states that if the alternative approach agreed to in principle by Public Service and CEC is accepted by the Commission, CEC would withdraw its Motion.  The joint response stated that Public Service and CEC intended to confer with the other parties in this proceeding and would file a joint proposal, perhaps with modifications, for the Commission’s consideration.  

On January 26, 2018, Public Service and CEC filed a joint status report, explaining that a new settlement agreement in principle had been reached between Public 

25. Service, CEC, and the OCC.  The joint status report highlights the central tenets of the new agreement and explains that this new, modified proposal would be circulated with the other parties in the proceeding.  The joint status report also states that Public Service, CEC, and OCC intended to file a settlement agreement and motion to approve the settlement no later than January 30, 2018.  

26. On January 30, 2018, Public Service filed a Joint Motion for Approval of the Tax Cut and Jobs Act Settlement Agreement (Joint TCJA Motion).  The Settlement Agreement in Electric Rate Case on Impacts of Tax Cuts and Jobs Act (TCJA Agreement) was joined by CEC and the OCC and was attached to the Joint TCJA Motion as Exhibit 1.

27. The TCJA Agreement proposed to address the impacts of the TCJA for calendar year 2018 in two distinct periods: (1) the Pre-Provisional Rate Period from March 1, 2018 through May 31, 2018; and (2) the Provisional Rate Period during which the previously Commission-approved provisional rates are expected to be in place from June 1, 2018 through December 31, 2018.

28. During the Pre-Provisional Rate Period, an earnings cap would be implemented 
to return any over-earnings to customers.  The earnings cap would be based on the earnings 
test principles approved in Public Service’s 2014 Phase I electric rate case (Proceeding 
No. 14AL-0660E).  The amount of any overearnings for the period above the currently authorized 9.83 percent return on equity would be refunded to customers consistent with the enumerated process and methodology of the Earning Sharing Adjustment as attached to the TCJA Agreement.  

29. Public Service also proposed to reduce base rate revenues by $26.55 million to account for estimated tax benefits beginning January 1, 2018 until the provisional rates become effective on June 1, 2018.  The proposed revenue adjustment was based on a “high level estimate” of the net impact of the TCJA.  Specifically, Public Service estimates that the retail electric revenue requirement impact of the total net tax benefit of the TCJA applicable to base rates for calendar 2018 is approximately $106.2 million. 

30. The TCJA Agreement explained that the proposed reduction reflected only 60 percent of the estimated net TCJA benefits from January 1, 2018 through the end of the 
Pre-Provisional Rate Period “in recognition of regulatory uncertainties that might flow against customers to guard against the need to later impose a surcharge on customers’ bills, in the event that the revenue deficiency exceeds the actual 2018 TCJA benefits for this time period.”
  However, the $26.55 million would be subject to a true-up, such that any difference between the net 2018 tax benefit that the Commission ultimately approves and the initial estimate underlying the refund of $26.55 million will be reconciled through the initial GRSA assessed pursuant to the Commission’s final decision.  

31. During the Provisional Rate Period, the approximate $6.8 million per month revenue increase slated to go into effect beginning June 1, 2018 (or $74.6 million on an annual basis, as explained above) would be reduced to $0.  A refund would be implemented as a negative GRSA if the revenues collected by the provisional rates (i.e., current base rates) are higher than the base rate revenues determined by the Commission at the end of this case.  Specifically, Public Service will file an updated 2018 FTY including the effects of the TCJA. The difference between the updated 2018 FTY and the 2018 FTY filed last year with Advice Letter No. 1748 will determine the tax benefits of the TCJA subject to true up.

32. The TCJA Agreement also included additional terms:

· Beginning April 1, 2018, the Company’s TCA and CACJA Rider revenue requirements would be adjusted downward to reflect the impacts of the TCJA.  

· Public Service would be allowed to put into effect the new depreciation rates, as approved in Proceeding No. 16A-0231E, on June 1, 2018. (The annual increase in depreciation expense based on the approved depreciation rates is approximately $34 million.) 

· Public Service would file a 2017 historic test year (HTY) and updated FTYs for 2018 to 2021 to include the impacts of the TCJA as soon as possible in the second quarter of 2018. 

33. In the Joint TCJA Motion, Public Service, CEC, and the OCC argued that approval of the TCJA Agreement is in the public interest because it would provide near-term rate reductions and would allow the Commission a means to ensure that the resulting rates are just and reasonable.  

34. On February, 13, 2018, responses in opposition to the Joint TCJA Motion were filed by Staff, Wal-Mart, and Sierra Club.

35. Staff recommended that the Commission reject the TCJA Agreement as contrary to the public interest, stating that Staff supports the concept of using a settlement to provide ratepayers the benefits of the TCJA for Public Service’s electric ratepayers in 2018 but also arguing that the terms of the TCJA Agreement are flawed.  For example, Staff faulted the proposed earnings cap for failing to differentiate between Public Service’s earnings on rate base and the revenues representing taxes, arguing that the earnings cap would not provide sufficient certainty that ratepayers will receive the full benefit of the reduced tax liability.  Staff argued that the TCJA Agreement created a false sense of ratepayer protection and notes that the settlement is based on estimates that have not yet been reviewed and verified.  Staff stated that it instead supports the Commission’s deferred accounting order in Proceeding No. 18M-0074EG, explaining that such a mechanism will track the impact of Public Service’s reduced federal corporate income tax caused by the TCJA and preserve those amounts for a later ratepayer refund.

36. Wal-Mart also opposed the TCJA Agreement, recommending that the Commission consider the impacts of the TCJA pursuant to its decision opening the statewide TCJA proceeding.  Wal-Mart argued that the terms of the TCJA Agreement would transfer customer benefits created by the TCJA to the Company’s shareholders, stating, for example, that the proposed earnings cap mechanism was inappropriate for determining earnings levels.

37. By Decision No. C18-0075, issued on February 1, 2018, the Commission opened a statewide proceeding (Proceeding No. 18M-0074EG) for the Commission’s consideration of the impacts of the TCJA on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities including Public Service. The Commission directed Public Service and the other Colorado utilities to record and track as a deferred regulatory liability, the difference in tax liabilities caused by the enactment of the TCJA as compared to the federal tax amounts used to establish rates currently in effect. The Commission further ordered Public Service and the other Colorado utilities to submit a filing, no later than February 21, 2018, that addresses: (1) the tracking and monitoring of the TCJA-related deferred regulatory liability; (2) proposals for implementing any refund due to customers associated with the deferred regulatory liability; and (3) the establishment of updated revenue requirements and rates that reflect the prospective impacts of the TCJA.  

38. The Commission explained that this statewide proceeding provides a degree of uniformity in the treatment of the issues relating to the impacts of the TCJA for all Colorado investor-owned electric and natural gas utilities and their customers.  The Commission recognized, however, that the specific circumstances of each utility also must be taken into account. Specifically, the Commission acknowledged that Public Service and certain other utilities have ongoing rate proceedings before the Commission at this time and clarified that the filing requirements were not intended to preclude the implementation of potential refunds or the establishment of new rates in those other ongoing proceedings.

39. By Decision No. C18-0144-I, issued February 27, 2018, we denied the Joint Motion for Approval of TCJA Agreement.  We concluded that the proposed TCJA Agreement was both contested and complex, such that it is unclear whether its terms properly balance the benefits of the TCJA to ratepayers and the interests of Public Service’s shareholders. 

3. Joint SPP Motion

40. On October 31, 2016, by Decision No. C16-1002, the Commission opened 
an administrative proceeding, Proceeding No. 16I-0816E, for the purpose of collecting information on the activities of the Mountain West Transmission Group (MWTG). As explained in that decision, MWTG is a group of seven electric utilities including Public Service that are evaluating the potential participation in a regional transmission organization (RTO).  Decision 
No. C16-1002 also adopted the “Permit, but Disclose” process for the administrative proceeding pursuant to Rule 1111 of the Commission’s Rules of Practice and Procedure 4 Code of Colorado Regulations (CCR) 723-1.

41. On November 8, 2017, Staff filed in this proceeding a Notice that Topics in Proceeding No. 16I-0816E Relate to Issues to be Addressed in Proceeding No. 17AL-0649E.  Staff reported that MWTG had publicly announced its initiative to become a member of the Southwest Power Pool (SPP), an RTO, and specifically in presentations made to the Commission and filings in Proceeding No. 16I-0816E, Public Service, MWTG, and SPP announced their plan for full integration of members of MWTG into SPP by October 1, 2019.  Staff stated it was necessary to provide the Commission notice that it is likely Staff would raise consideration of the costs or savings associated with MWTG becoming a fully integrated member of SPP in 2019 as an issue in this rate proceeding in light of the Company’s request to set revenue requirements for 2018, 2019, 2020, and 2021.

On November 14, 2017, Public Service filed a response to Staff’s notice.  Public Service stated that Staff had posed discovery regarding costs and savings as well as discovery on how Public Service would operate its transmission system if it were to join SPP.  Public Service explained that it objected to Staff’s discovery request to the extent it called for speculation, stating: “The Company has not been integrated into the Southwest Power Pool, and cost recovery is dependent on facts and circumstances that do not exist nor have they been provided in any detail in the data request.”
  Public Service argued that it was premature for Staff to seek to litigate the costs and benefits of integration with SPP, because Public Service had not made a decision that it will in fact join SPP and because there were a number of steps that would need to be completed before the Company’s transmission system could be integrated into SPP.  Public Service concluded that it was premature, speculative, and a waste of resources to litigate SPP integration issues in this rate case, when it is possible the integration will not occur.  Public Service further argued that it was unnecessary to address the cost and benefits of SPP integration in this rate case.  Citing the pre-filed testimony of its witness Alice Jackson, Public Service explained that if and when Public Service requests Commission authorization to go forward with 

42. the MWTG and SPP integration, the Company would either request deferral of costs or rider recovery of those costs, where both of such “avenues” would be outside this rate proceeding.

43.  On February 15, 2018, Public Service filed jointly with Staff the Joint SPP Motion.  Public Service and Staff request that the Commission accept as a stipulated fact that there is uncertainty of whether Public Service will join SPP during its proposed MYP period of 2018 through 2021.  The Joint SPP Motion stipulates that Staff and the Company agree that no other issues of fact concerning the integration into SPP are within the scope of this rate proceeding.  Public Service and Staff explain that they make this request, in part, because it is unclear whether ex parte issues may arise in Proceeding No. 16I-0816E.  Public Service states it would like to continue to provide information relating to joining the SPP in that information proceeding without ex parte concerns.

44. On February 28, 2018, the OCC, CEC, AARP, and IBEW filed responses in opposition to the Joint SPP Motion.  

45. CEC opposes the Joint SPP Motion primarily because, if granted, it would eliminate the parties’ ability to conduct discovery into the cost of service analysis.  In addition to the likelihood of Public Service joining the SPP, CEC seeks to explore the potential impacts on forecasted generation and transmission costs and revenues, as well as other operating and maintenance and administrative and general expenses.  CEC also opposes the proposal that the Company might file a single-issue rate proceeding to address SPP costs after the rate case.  Concerning ex parte issues, CEC argues that any public statement would not violate such rules, and the only ex parte communication that would be prevented would be private meetings between the Company and the Commission.  

46. The OCC strongly disagrees that the single issue of fact concerning Public Service’s integration into the SPP is that it is uncertain whether the integration will occur.  The OCC notes that Staff’s position has been completely reversed, because it originally had concerns about costs in the rate case.  The OCC states that it will likely oppose the MYP, because costs missing from the forecasts will be problematic.  Further, the OCC argues that Public Service’s election to join SPP prior to the end of 2021 could have impacts to the cost of service and known and measurable adjustments.  The OCC agrees with CEC that granting the Joint SPP Motion would impair its ability to adequately analyze the FTYs. 

47. AARP also strongly disagrees that no other issues except the uncertainty of the SPP integration are within the scope of the rate case.  AARP argues that there are many indications that such integration could occur prior to the end of the MYP and it would be unjust and a violation of due process for AARP to be prevented from raising issues related to the cost of service.  AARP also argues that if SPP takes over reliability services, the change could have a profound impact on the revenue requirements in this rate case.  

48. IBEW echoes CEC’s arguments that the uncertainty of the SPP integration is not the only fact that is within the scope of the proceeding.  The IBEW argues that Public Service should not be able to sidestep legitimate discovery by the Commission’s approval of the Joint SPP Motion. 

4. Joint Procedural Motion

49. In the Joint Procedural Motion, Public Service, Staff, and the OCC request that the Commission:

· Remove the 2018 FTY from the case and reset the date any provisional rates take effect from June 1, 2018 to January 1, 2019;

· Allow Public Service to file supplemental direct testimony on May 1, 2018 instead of the current due date of April 16, 2018;

· Implement a discovery moratorium over the period of April 1, 2018 through the supplemental direct testimony filing on May 1, 2018; 

· Allow Public Service to include testimony addressing the TCJA impacts in the 2017 HTY as well as in the updated FTYs for 2019, 2020, and 2021;

· Allow the Company to address TCJA impacts for 2018 instead in Proceeding No. 18M-0074EG;

· Allow Public Service to add the costs of the Rush Creek Wind Project to rate base for base rate recovery;

· Extend the remainder of the procedural schedule by approximately two months, with hearings from October 22 through November 2, 2018; and 
· Find that no depreciation rate changes or regulatory amortization changes will occur until new rates take effect on January 1, 2019.
50. The revised procedural schedule proposed in the Joint Procedural Motion includes the following dates: 

May 1, 2018 



Expanded Supplemental Direct Testimony

August 3, 2018 


Answer Testimony

September 7, 2018


Rebuttal and Cross-Answer Testimony

September 21, 2018 

Intervenor Sur-Rebuttal Testimony
(limited to testimony regarding the 2017 historic test year)

October 4, 2018 

Corrections to Testimony and Exhibits and
Stipulations and Settlement Agreements 


October 11, 2018 


Prehearing and Dispositive Motions
October 22-November 2, 2018 
Hearings 

November 30, 2018


Statements of Position

51. The Joint Procedural Motion states that the provisional rates authorized by Decision No. C17-1042-I that are based on the Company’s original direct testimony and scheduled to go into effect on June 1, 2018 would not go into effect.  Specifically, the motion states:  “The Electric Rate Case will have no effect on rates or rate case parameters during 2018. A 2018 FTY will no longer be proposed.”

52. With respect to TCJA impacts on rates, Public Service explains that in its initial filing in Proceeding No. 18M-0074EG, the Company suggested that a general rate proceeding, which offers the benefit of an evidentiary record on specific calculations and utility-specific issues, is the best vehicle for reaching a final determination of the TCJA impacts on Company revenue requirements.  Public Service reports that it stated in the statewide TCJA proceeding that the Company would begin the tax liability deferral as of January 1, 2018 and that it recommended the determination of net TCJA impacts as part of this rate proceeding.

53. Along those lines, the Joint Procedural Motion explains that the Company’s Expanded Supplemental Direct Testimony to be filed no later than May 1, 2018, will include updated FTYs for 2019, 2020, and 2021 that include TCJA impacts, as well as an informational 2017 HTY that also will consider TCJA impacts.  Public Service may address all TCJA impacts in this supplemental filing, including impacts on the Company’s capital structure and return on equity. 

54. Public Service also represents that the Company will be making filings to reduce the TCA and CACJA riders to incorporate the 2018 TCJA impacts, with the goal of implementing the rate reductions by May 1, 2018.
   Public Service also agrees to return the full amount of the 2018 TCJA deferral to customers, either through a credit on customer bills or a pay-down of existing regulatory assets to reduce rate base (or some combination of the these approaches). 

55. The Joint Procedural Motion further states that if a final Commission order in this proceeding cannot be rendered by January 1, 2019, provisional rates would be allowed to go into effect on January 1, 2019 according to the Company’s Expanded Supplemental Direct Testimony regarding its proposed 2019 FTY, subject to refund with interest using the same approach as approved originally for the provisional rates effective June 1, 2018 in accordance with Decision No. C17-1042-I.

56. Public Service explains in the Joint Procedural Motion that no party indicated opposition to the requested relief.  Upon conferral, AARP, Boulder, CEC, Climax, EOC, Evraz, FEA, Sierra Club, WRA, Walmart, and Vote Solar indicated no objection or no opposition to the Joint Procedural Motion and Ms. Glustrom and IBEW took no position on the Joint Procedural Motion.

57. No responses to the Joint Procedural Motion were filed.

C. Findings and Conclusions

58. The initial procedural schedule for this Phase I rate case was the product of negotiation and compromise among the parties.  Public Service agreed to update its October 2017 rate case filing with additional Supplemental Direct Testimony mostly to provide the intervening parties with a 2017 HTY cost of service study.  Because April 16, 2018 was the earliest the Company could file such an updated HTY with supporting testimony, the intervening parties agreed to Public Service putting into effect interim rates on June 1, 2018, subject to refund and interest.  The proposal for interim rates also addressed the 210-day suspension of tariff sheets filed with Advice Letter No. 1748 given the need for an evidentiary hearing to be scheduled as late as August 2018.  

59. The signing of the TCJA just one week after this initial procedural schedule was adopted added unexpected complexity to this rate case.  While we appreciate the latest efforts of Public Service, Staff, and the OCC to reach consensus on a new proposed procedural schedule, certain of the agreed-upon elements of the Joint Procedural Motion are not viable. 

60. The estimated impacts of the TCJA on Public Service’s annual revenue requirements help explain why Public Service has agreed in the Joint Procedural Motion not to put into effect provisional rates on June 1, 2018.  The expected aggregate benefits to customers of the TCJA in 2018, perhaps in excess of $100 million, surpass the provisional revenue increase of approximately $74.6 million authorized by Decision No. C17-1042-I.  However, the Company’s agreement to remove the 2018 FTY from this case and the joint movants’ corresponding agreement “to reset” the date provisional rates take effect from June 1, 2018 to January 1, 2019 create insoluble problems with respect to the statutory requirements for rate proceedings in Colorado. 

61. The Commission recently considered the form and content of MYP advice letter filings and tariff sheets within the “file and suspend system” of public utility ratemaking in Colorado in Proceeding No. 14M-0241EG.  
62. In Decision No. R15-0202,
 the Commission states that this ratemaking process is:

 “initiated by the utility’s filing of tariffs with the Commission setting forth the proposed new rate[.]”  Public Service Company v. Public Utilities Commission, 653 P.2d 1117, 1121 (Colo. 1982), quoted with approval in Office of Consumer Counsel v. Public Utilities Commission, 752 P.2d 1049, 1053 (Colo. 1988).  See also Colorado Municipal League v. Public Utilities Commission, 197 Colo. 106, 116, 591 P.2d 577, 584 (1979) (Colorado Municipal League) (same).  Pursuant to Rules 4 CCR 723-1-1210(a)(III) and 723-1-1210(c), the utility files an Advice Letter with an accompanying proposed tariff.  See also Rules 4 CCR 723-3-3109 and 723-3-3110 (requirements for electric utility filing proposed tariffs and Advice Letter); Rules 4 CCR 723-4-4109 and 723-4-4110 (requirements for gas utility filing proposed tariffs and Advice Letter).  Pursuant to §§ 40-3-104(1)(a) and 40-6-111(2)(a)(III), C.R.S., unless the Commission shortens the time for public notice, there is a 30-day public notice period that must expire before proposed tariffs can go into effect.  
63. Decision No. R15-0202 explains that the Commission, in its sole discretion, may suspend for investigation and hearing a utility’s proposed tariffs if the Commission believes they may be improper, unreasonable, or otherwise contrary to law.  In that event and following a hearing, the Commission “establish[es] the rates, ... charges, classifications, ... practices, or rules proposed, in whole or in part, or others in lieu thereof, that it finds [to be] just and reasonable.”  Section 40-6-111(2)(a)(I), C.R.S.  The Commission may accept the utility’s proposed tariff as filed; may reject the utility’s proposed tariff in whole; or may change the utility’s proposed tariff and order the utility to file the tariff provisions as changed by the Commission.  
Decision No. R15-0202 further explains that §§ 40-3-104(1)(a) and 
40-6-111(2)(a)(III), C.R.S., require public notice of proposed new or changed tariff provisions filed by the utility.  This affords an opportunity for a member of the public (including ratepayers 

64. and their representatives) to determine whether the proposed new or changed tariff provisions warrant intervention in the Commission’s proceeding to investigate the proposals.  
65. Public Service’s Advice Letter No. 1748 as filed on October 3, 2017, makes clear that the Company seeks to implement an MYP pursuant to a final Commission decision in this Phase I rate proceeding.
  On page 3 of Advice Letter No. 1748, Public Service explains that:  “The Company is proposing to implement those changes by filing a multi-year plan (“MYP”) for its electric business covering the calendar years 2018 through 2021.”  Public Service states that:  “Rates will increase in accordance with the proposed GRSA effective dates identified below.”  Public Service identifies the annualized increase in annual electric base rate revenues, including proposed transfers from various cost adjustment mechanisms and the proposed percentage values of each of the four proposed GRSAs on page 4 of the advice letter.   The Company then summarizes the total increase in base rates over the four-year MYP period of 2018 through 2021 on page 5 of the advice letter and presents bill impacts associated with each year of the MYP on page 6 of the advice letter.

Although Public Service proposes a four-year MYP, each with its own GRSA, only the initial GRSA for the four-year MYP to increase the Company’s electric base rate schedules in the Company’s Colorado P.U.C. No. 8 – Electric tariff, to become effective November 3, 2017, is set forth on the tariff sheets filed with Advice Letter No. 1748.  Advice Letter No. 1748, at pages 3 and 4, explains that:  “the Company is aware that the Commission will likely suspend the effective date of its request for a 210-day period, as permitted by the Colorado Public Utilities 

66. Law, to allow it sufficient time to consider and evaluate the rate request.  (In this connection, for purposes of this filing, Public Service has assumed a June 1, 2018 effective date.)”
 
67. Unlike the MYP tariffs filed previously and considered by the Commission 
in Proceeding No. 14M-0241EG, the other future GRSAs of the proposed MYP are not set 
forth on “one proposed tariff” with “a single effective date and that seeks to change the 
filing utility’s rates, terms, and/or conditions for service over time based on stepped (or 
phased-in) changes that will occur on specific dates in the future.”
  Put another way, there is no suspended tariff in this proceeding with a GRSA other than the single GRSA suspended until June 1, 2018.  The Joint Procedural Motion withdraws this originally proposed GRSA, but does not replace it with a new GRSA.  Public Service’s withdrawal of the 2018 FTY thus disrupts the suspension of the proposed MYP and potentially upsets the lawful scope of the Commission’s 
administratively-final decision establishing just and reasonable rates.  

68. The proposed addition of the Rush Creek Wind Project further presents issues with respect to statutory notice requirements and lawful scope of this rate case.  

69.   Cost recovery of the Rush Creek Wind Project was not proposed in the Company’s initial rate case filing - Advice Letter No. 1748; nor was recovery proposed in subsequent 
Advice Letter filings No. 1750 in Proceeding 17AL-0730E, or No. 1751 in Proceeding 
No. 17AL-0731E.  Not until the filing of the Joint Procedural Motion on March 23, 2018 did the Company reference cost recovery of Rush Creek as part of the proposed MYP.  

70. It is axiomatic that when a regulated utility seeks to change "in any rate, fare, toll, rental, charge, or classification or in any rule, regulation, or contract relating to or affecting any rate, fare, toll, rental, charge, classification, or service or in any privilege or facility,” it may only do so after 30 days’ notice to the Commission and the public. See, § 40-3-104(1)(a), C.R.S.  

71. Notice is provided, as required in paragraph (1)(a), by “filing with the commission and keeping open for public inspection new schedules stating plainly the changes to be made 
in the schedules then in force and the time when the changes will go into effect.”  
§ 40-3-104(1)(c)(I), C.R.S.  For good cause shown the Commission may allow changes on less notice than 30 days by a Commission order specifying the changes to be made and the time when they are to take effect and the manner in which they are to be filed and published.  Id.  Additionally, Rule 4 CCR 723-1-1207 of the Commission’s Rules of Practice and Procedure sets forth the requirements of utility notice upon the filing of proposed tariffs. 

72. In the event a tariff or schedule required by Title 40 does not contain the information required, and is not posted in the form and manner as prescribed by the Commission, the Commission is then authorized to reject any tariff or schedule filed not in the form required by statute or Commission regulations.  See, § 40-6-111(3), C.R.S.

73. Through the Direct Testimony of Public Service witness Alice Jackson, Public Service answers the question:  “Why doesn’t the Rush Creek Wind Project impact this rate case?”  She states:

Within the settlement in the Rush Creek Wind Project, Proceeding 
No. 16A-0117E, the parties agreed that the initial cost recovery for the Project will be through the Electric Commodity Adjustment [ECA] and Renewable Energy Standard Adjustment [RESA] until such time as the Company files a base rate case following the commercial operation date of the facilities. Commercial operation of the Project will not occur until late in 2018, thus no recovery on the Rush Creek assets are being sought in this rate case. However, as discussed in [Proceeding No. 16A-0117E], there are some costs that are not being recovered through the ECA or the RESA, those being property taxes, property insurance and any Net Operating Loss (“NOL”) deferred tax asset. In addition, as described by Ms. Blair in her Direct Testimony, the Company will be including the Federal Production Tax Credits (“PTCs”) in the Rush Creek revenue requirement recovered through the ECA and RESA. However, the Company is in an NOL position in 2018 and 2019, primarily due to the bonus depreciation on the Rush Creek assets and cannot use the PTCs. Therefore, the Company has included in this case, a deferred tax asset in rate base for the PTCs that cannot be used in 2018 and 2019. The Company is not in an NOL in 2020, so the deferred tax asset associated with the PTCs is un-winding in 2020 to zero by December 31, 2020. However, due to calculating this balance on a 13-month average, there is still a PTC deferred tax asset in rate base in 2020 in this case.

74. The proposed addition of the Rush Creek Wind Project to the Company’s test year rate base calculations will result in a significant increase to plant-in-service balances with capital costs of $1.036 billion.
  In addition, the bill impacts from cost recovery through the combination of the ECA and RESA mechanisms are likely different from the bill impacts from GRSA collections through base rates.

75. Even if Public Service had filed GRSA’s for effect in 2019, 2020, and 2021 with Advice Letter No. 1748, such GRSA’s would not reflect the new level of costs the Company now seeks to recover under the terms of the Joint Procedural Motion.  The introduction of the Rush Creek Wind Project net of TCJA impacts requires re-noticing to customers and potential parties to this case; however, time for such re-noticing is not included in the proposed procedural schedule in the Joint Procedural Motion.  The Joint Procedural Motion also includes no 
offer from Public Service to file an amended Advice Letter No. 1748 after it becomes possible 
to re-notice the proposed change in rates in accordance with §§ 40-3-104(1)(a) and 
40-6-111(2)(a)(III), C.R.S.

76. Therefore, due to those procedural defects, the Joint Procedural Motion is denied.  

77. We find sufficient cause exists to permanently suspend the tariff sheets filed with Advice Letter No. 1748 and to dismiss this proceeding.  Public Service may file a new advice letter on not less than 30 days’ notice to open a new electric rate proceeding.  

78. Because we dismiss this proceeding, the Joint SPP Motion is denied as moot.
II. ORDER

A. The Commission Orders That:   

1. The Joint Motion for Approval of Changes to Procedural Schedule and Other Changes to Procedures and Scope of Electric Rate Case filed by jointly Public Service Company of Colorado (Public Service), Staff of the Colorado Public Utilities Commission (Staff), and the Colorado Office of Consumer Counsel on March 23, 2018 is denied.
2. This Phase I rate case in which Public Service has proposed a multi-year rate plan covering the four calendar years 2018 through 2021 is dismissed, consistent with the discussion above.

3. The effective date of the tariff pages filed by Public Service on October 3, 2018 with Advice Letter No. 1748 is permanently suspended and shall not be further amended.

4. The tariff sheets filed with Advice Letter No. 1748 are permanently suspended and shall not be further amended.
5. The Motion to Accept Undisputed Fact Regarding the Public Service Company of Colorado/Southwest Power Pool Issue and Request for Finding that No Other Issues Regarding Public Service Company of Colorado’s Potential Integration Into SPP are Within the Scope of this Rate Case Proceeding filed jointly by Public Service and Staff on February 15, 2018 is denied as moot, consistent with the discussion above.
6. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.
7. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 11, 2018.
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