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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a joint application filed by BCHI Holdings, LLC (BCHI Holdings), Cbeyond Communications, LLC (Cbeyond), and Fusion Telecommunications International, Inc. (Fusion) (collectively, Joint Applicants), on February 16, 2018 (Joint Application). The Joint Applicants request Commission authorization for a transaction that will transfer a minority ownership interest in Cbeyond and involve an 
intra-corporate reorganization. Cbeyond holds a Commission issued authority to provide telecommunications services.  The Joint Application acknowledges that the authorization it is seeking from the Commission is limited to the transfer of the authority that is held by Cbeyond.  

2. Within the filing, Joint Applicants request that the Commission grant the Joint Application expedited review and waiver of the 45 days prior filing as required in 4 Code of Colorado Regulations (CCR) 723-2-2110 of the Commission’s Rules Regulating Telecommunications Services and Providers of Telecommunications Services (Rule 2110). The Joint Application requests an effective date of March 21, 2018.

3. As discussed below, we grant the Joint Application, including the requested expedited review and waiver. 

B.
Discussion

4. Rule 2110 requires Commission authority for transfers of Certificates of Public Convenience and Necessity (CPCNs) and Letters of Registration (LORs).  We construe this filing as an application for approval of the transfer of a minority 25 percent interest in Cbeyond to provide telecommunications services pursuant to Rule 2110.  
5. Cbeyond holds a CPCN that authorizes it to provide local exchange telecommunications services and an LOR that authorizes it to provide emerging competitive services, including switched access services.  The Commission issued these authorities by Decision No. C00-1021, in Proceeding No. 00A-433T on September 19, 2000.  Joint Applicants BCHI Holdings and Fusion do not hold Commission issued telecommunications authorities. 

6. As proposed, Cbeyond’s controlling ownership will not change; however, a minority interest in Cbeyond will be indirectly conveyed to the shareholders of Fusion.

7. The intent of the transfer, as represented in the Joint Application, is to create a major national cloud and business services provider bringing significant benefits to customers of the combined companies and to the communications marketplace in Colorado. The Joint Applicants state that following the completion of the transaction, Cbeyond customers will continue to receive their existing services without interruption, and will not experience any disruption of or diminishment to their existing services. 

8. The Joint Applicants represent they are undertaking a complicated corporate transaction, involving two large national and international communications providers and well over a dozen individual telecommunications licensees, requiring approvals at the Federal Communications Commission (FCC) and approvals or completion of notice filings in every U.S. state. Joint Applicants provided a supplemental filing on March 8, 2018. The supplemental filing includes the FCC’s Public Notice of Section 214 Authorization granting transfer of control on January 5, 2018, the Federal Trade Commission approval, Transaction Identification No. 20180175, effective November 15, 2017, and 13 State Public Utility Commission Docket/Case Numbers and dates of completion approving the Joint Applicants’ transfer applications.

9. Joint Applicants requested expedited review of the application and waiver of the 45 day prior filing as required in Rule 2110, so that they may be in a position to consummate the deal by mid-March. 

10. On February 16, 2018, notice of the application was provided to all persons, firms, or corporations interested in or affected by the grant or denial of the requested relief. Interventions were due on or before March 19, 2018.  No interventions have been filed to date.  The Joint Application and subsequent filings are, therefore, unopposed.

C.
Findings and Conclusions
11. Cbeyond is not a provider of last resort and does not receive any funding from the state high cost support mechanism. Certifications to provide basic local exchange services are no longer required by the Commission. See § 40-15-401(1)(b), C.R.S. The provision of any competitive services, other than switched access, such as advanced features, premium services, intraLATA toll, non-optional operator services, and private line services by Cbeyond pursuant to its LOR are no longer regulated by the Commission. See §§ 40-15-401(1)(e), (k), (n), (o), (s), (t), C.R.S.   
12. However, switched access services have not been deregulated.  As a result, we retain authority to review, and approve or deny, the transfer and any encumbrance of the part of the LOR held by Cbeyond that addresses those services. In addition, Rule 2110 provides for the transfer or encumbrance of a CPCN or LOR, even if the CPCN or LOR are no longer required to provide services.  We therefore find it appropriate to consider the Joint Application. 

13. The application contains all of the information required by Commission 
Rules 4 CCR 723-2-2110 and 2002(b), and is deemed complete.

14. The application is unopposed and therefore may be considered without a formal hearing, pursuant to § 40-6-109(5), C.R.S.
15. Further, given representations by Joint Applicants, including approvals already provided by the FCC, we find expedited review of the application and waiver of the 45-day prior filing as required in Rule 2110, appropriate. 

16. We find that the proposed transfer of a minority ownership interest in Cbeyond is not contrary to the public interest.  The Joint Application is granted, consistent with the discussion above.  

17. This Decision considers the Joint Applicants’ request for Commission approval of the transfer of minority ownership interest of the CPCN and LOR authorities held by Cbeyond.  Notably, as represented in the Joint Application, Cbeyond will not relinquish and will retain its LOR and CPCN following the transaction. Cbeyond will remain obligated to comply with any applicable requirements or regulations as stated in Article 15 of Title 40.  
II. order
A. The Commission Orders That:

1. The joint application filed on February 16, 2018, by BCHI Holdings, LLC (BCHI), Cbeyond Communications, LLC (Cbeyond), and Fusion Telecommunications International, Inc. (Fusion) (collectively, Joint Applicants), is construed as an application for approval of the transfer of a minority 25 percent interest in Cbeyond to provide telecommunications services pursuant to 4 Code of Colorado Regulations (CCR) 723-2-2110 (Joint Application).  
2. The Joint Application is deemed complete.  

3. The Joint Applicants’ request for an expedited review of the application and waiver of Rule 4 CCR 723-2-2110, is granted. 

4. The request for authorization to consummate the merger transaction that will transfer a minority ownership interest in the Certificate of Public Convenience and Necessity and Letter of Registration, including the authority to provide switched access services, held by Cbeyond Communications, LLC, is granted, consistent with the discussion above.
5. Joint Applicants BCHI, Cbeyond, and Fusion or their authorized representatives shall jointly notify the Commission if the transfer has been terminated or is not completed within 60 days of the proposed effective date stated in the application or if the proposed transfer terms are changed prior to the consummation date.  The notice shall include the proceeding and decision numbers which granted the authority to execute the transfer.

6. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

7. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 21, 2018.
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