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I. BY THE COMMISSION
A. Statement
1. This Decision accepts a petition filed by Black Hills/Colorado Electric Utility Company (Black Hills) for a declaratory order that Black Hills’ self-supply of station power to its Busch Ranch and Peak View Wind Facilities is not a retail sale subject to Commission regulation. This Decision further consolidates this declaratory order proceeding with the 
above-captioned complaint proceeding and refers to the assigned Administrative Law Judge (ALJ) the merits of the petition for declaratory order along with disposition of Black Hills’ request to stay discovery in the complaint proceeding.
B. Background

2. On January 26, 2018, San Isabel Electric Association, Inc. (San Isabel) filed a Complaint and Petition for Declaratory Relief against Black Hills and AltaGas Renewable Energy Colorado (AltaGas) pursuant to the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1302(a) and 4 CCR 723-1-1304(i). San Isabel asserts that Black Hills’ provision of electric service to its Busch Ranch and Peak View wind facilities, and the facilities’ receipt of that service, violates San Isabel’s exclusive right to provide electric service to the facilities under its service area Certificate of Public Convenience and Necessity (CPCN). San Isabel seeks a declaratory judgment that the service area CPCN grants San Isabel the exclusive right to provide electric service to the two facilities.
3. On February 7, 2018, by Minute Order, the Commission referred this matter to an ALJ for disposition. By Decision No. R18-0130-I, the ALJ sua sponte vacated the scheduled April 10, 2018 hearing. On March 5, 2018, Black Hills filed its Answer to the Complaint and AltaGas filed a Motion for Summary Judgment on all claims asserted against it by San Isabel.

4. Also on March 5, 2018, Black Hills filed the two following pleadings, which are the subject of this Decision:  (1) a Petition for Declaratory Order pursuant to Rule 4 CCR 
723-1-1304(i)(II) requesting an order declaring that the station power Black Hills provides 
to its Busch Ranch and Peak View wind facilities is not retail sale of electricity subject to 
Commission regulation; and (2) a Motion to Stay, or in the Alternative, Consolidate Proceeding 
Nos. 18F-0067E and 18D-0141E pursuant to Rules 4 CCR 723-1-1400, et seq., requesting the Commission stay the complaint proceeding pending resolution of Black Hills’ petition for declaratory order or, in the alternative, consolidate these two proceedings.

C. Discussion

1. Black Hills’ Petition for a Declaratory Order

5. Black Hills asserts that issuing a declaratory order confirming that its self-supply of station power is not a retail sale will provide the parties needed clarity in resolving their dispute concerning supply of power to the Busch Ranch and Peak View wind facilities. Black Hills contends there is a justiciable legal controversy as to whether Black Hills’ self-supply of station power to the facilities is a retail service and that the Commission has yet to opine on this question. 

6. In accordance with Rule 4 CCR 723-1-1304(i), the Commission may issue a declaratory order to terminate a controversy or to remove an uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order. A person may file a petition for declaratory order as an original proceeding or in a pending proceeding. At its discretion, the Commission may grant, deny, or dismiss the petition. 

7. The Commission accepts Black Hills’ petition for declaratory order. Due to the interrelation of the requested declaratory order and the issues in San Isabel’s complaint, we find that evaluation of the merits of the petition for declaratory order would be more beneficial if reviewed by the ALJ assigned to the complaint proceeding, and therefore, we refer to the ALJ the merits of the petition for declaratory order.
 
2. Black Hills’ Motion to Stay, or in the Alternative, Consolidate Proceedings

8. Black Hills contends that a stay of San Isabel’s complaint proceeding is reasonable and appropriate, particularly so that parties do not begin discovery and testimony preparation prior to resolution of Black Hills’ petition for declaratory order. Black Hills requests, in the alternative, that the Commission consolidate the two proceedings. Black Hills asserts these proceedings are intimately intertwined and “substantially similar” because they both depend on whether Black Hills is providing retail service. Black Hills contends the parties will not be unduly prejudiced because the same question must be answered in both proceedings. Finally, Black Hills states that consolidation will promote efficiency, conserve resources, and avoid the potential for conflicting decisions by separate decision-makers. Black Hills requests staying discovery in the complaint proceeding pending resolution of the declaratory order.
 
9. Rule 4 CCR 723-1-1402 governs consolidation of proceedings. As pertinent 
here, the rule provides the “Commission may consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.” Whether to grant consolidation is within the Commission’s discretion.

10. We find the issues in the above-captioned proceedings are substantially similar, and the rights of the parties will not be prejudiced by consolidation. Under the circumstances, consolidation would minimize or eliminate the risk of inconsistent decisions, as well as serve administrative efficiency and conserve the resources of the Commission and parties. 
11. The two proceedings will be consolidated for all purposes. The parties will be ordered to comply with the service and filing requirements set out below and in the Ordering Paragraphs. Any further procedural schedule adopted in Proceeding No. 18F-0067E will be applicable to Proceeding No. 18D-0141E for all purposes. 
12. We refer to the ALJ the merits of the petition for declaratory order, as well as resolution of the remainder of Black Hills’ requests, including its request to stay discovery in the complaint proceeding pending resolution of its petition for declaratory order.

II. ORDER

A. It Is Ordered That:

1. The petition filed by Black Hills/Colorado Electric Utility Company (Black Hills) for a declaratory order that Black Hills’ self-supply of station power to its Busch Ranch and Peak View wind facilities is not a retail sale subject to Commission regulation is accepted.
2. The merits of the Petition for Declaratory Order are referred to the assigned Administrative Law Judge (ALJ). 

3. Response time to Black Hills’ Motion to Stay, or in the Alternative, Consolidate Proceeding Nos. 18F-0067E and 18D-0141E, is waived. 
4. Black Hills’ Motion to Stay, or in the Alternative, Consolidate Proceeding Nos. 18F-0067E and 18D-0141E, is granted in the alternative.
5. Proceeding Nos. 18F-0067E and 18D-0141E are consolidated. Proceeding No. 18F-0067E is the primary (or lead) docket.

6. The parties in each docket are parties in the consolidated proceeding. The parties in the consolidated proceeding shall modify their certificates of service accordingly.

7. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above on this Decision. The primary or lead docket identified in Ordering Paragraph No. 5, and its caption, shall appear first.

8. Given the consolidation, documents shall be filed in Proceeding No. 18F-0067E; and no document shall be filed in Proceeding No. 18D-0141E.

9. Any further procedural schedule adopted by the ALJ in Proceeding 
No. 18F-0067E will be applicable to Proceeding No. 18D-0141E for all purposes.
10. We refer to the ALJ the remaining requests of Black Hills. 
11. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 7, 2018.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners

COMMISSIONER FRANCES A. 
KONCILJA DISSENTING.



� Commissioner Frances Koncilja dissents from the decision to refer the merits of the petition for declaratory order to an ALJ. She prefers to have the Commission hear the matter en banc.


� Black Hills also requests the current hearing date be vacated and stayed pending resolution of its petition for declaratory order; however, the ALJ already vacated the hearing by Decision No. R18-0130-I.
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