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I. BY THE COMMISSION

A. Statement

1. On December 29, 2017, Rasier, LLC (Respondent) filed a Motion for Commission Hearing En Banc (Motion). For the reasons discussed below, we deny the Motion.  

B. Background
2. This proceeding concerns Civil Penalty Assessment or Notice of Complaint to Appear No. 119221 (CPAN) issued on November 20, 2017, by Commission Transportation Staff (Staff) against RespondentAugust 8, 2011. The CPAN assesses a civil penalty of $8,913,750 for 3,570 alleged violations between January 31, 2016, and September 21, 2017. The allegations are comprised mostly of violations of Rule 6708(a) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, alleging Respondent allowed multiple persons to drive without a valid driver’s license, with disqualifying driving or criminal history, or a combination thereof. The CPAN also alleges violations of Rule 4 CCR 
723-6-6716(b), which requires a transportation network company to provide records within 72 hours of notice by an enforcement official.
3. On November 30, 2017, Respondent requested a hearing on all alleged violations. On December 13, 2017, the Commission referred the matter to an Administrative Law Judge (ALJ) by minute entry. Respondent subsequently filed this Motion and on January 8, 2018, Staff filed a response objecting to the Motion. 
C. Discussion

1. Motion

4. Respondent first contends the Commission should hear the matter directly because of the “unprecedented magnitude” of the penalties. Respondent indicates that it intends to demonstrate at hearing that the alleged violations and penalty calculations are significantly overstated. Respondent suggests it is important for the Commission to directly hear the evidence regarding Staff’s methodologies for determining the violations and calculating the penalties. 

5. Second, Respondent contends the Commission should hear the matter directly because the Commission news release issued with the CPAN “inappropriately suggests” the Commission has already determined Respondent’s fault and liability. As a threshold matter, Respondent questions the propriety of issuing a news release in a civil penalty proceeding before the Commission’s final decision. To the substance, Respondent contests Director Doug Dean’s statement in the news release indicating, “We have determined that Uber had background check information that should have disqualified these drivers” (emphasis added). Respondent asserts Mr. Dean’s use of the past tense (instead of present tense “Staff alleges”) inappropriately suggests the Commission has already made a decision. Further, Respondent asserts that, because the news release contains the three Commissioners’ names in the letterhead, Mr. Dean’s statement purports to speak for the Commission, which is inappropriate since the Commissioners had not yet heard the evidence in the matter or rendered a decision. 

6. Respondent concludes, given the size of the penalties and the statements in the news release, the Commission should hear this matter en banc as a “matter of fundamental fairness.”
2. Response
7. Staff objects to Respondent’s request that the Commission perform the evidentiary hearing and first review of this case. Staff asserts it would be a better use of Commission resources to place the hearing with an ALJ.

8. Staff points out that the statutory presumption in § 40-6-101(2)(b), C.R.S., is for all evidentiary proceedings to be first heard by an ALJ. Staff notes that, in accordance with Rule 1404(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, referral to an ALJ encompasses all issues of fact and law unless specified otherwise. Staff suggests this proceeding will involve a heavier motions practice than most transportation cases, and more subpoenas, depositions, and other aspects of litigation requiring many interim orders. Staff contends this would be better handled by an ALJ rather than tying up the en banc body in the complicated litigation portion of the case. Staff emphasizes that the Commission will retain its ability to review the recommended decision, consider exceptions, or otherwise enter its own order.
9. As to Respondent’s argument that the Commission should hear the matter because of the high penalties, Staff counters that it is these high penalties, and the sheer number of alleged underlying violations that make the case unusually complicated, will prolong the evidentiary hearing, and make the case more appropriate for an ALJ to consider in the first instance.

10. As to Respondent’s concerns about the news release, Staff responds that it is not aware of any allegation or recorded instance of an ALJ pre-deciding this case or showing bias.  Staff states that, although it does not agree the news release shows any bias on the part of the Commission, having the evidence first heard and addressed by an uninvolved ALJ would eliminate any air of impropriety.
D. Findings and Conclusions

11. We find Respondent’s arguments unavailing. Staff carries the burden of proof by a preponderance of the evidence to demonstrate the allegations in the CPAN are true. See 
§ 24-4-105(7), C.R.S.; Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1. In this case, Staff will have to establish the necessary elements of each of the alleged 3,570 violations. This will require a prolonged evidentiary hearing and, as Staff suggests, will likely involve more motions, subpoenas, depositions, and other aspects of litigation than a typical transportation case. Further, we agree with Staff that this proceeding will primarily involve evidentiary issues, with little or no policy considerations for the Commission to decide. 
12. Under § 40-6-101(2)(b), C.R.S., cases shall in the first instance be heard by an ALJ. We conclude an ALJ is best positioned to develop the evidentiary record in this proceeding and transmit it to the Commission with a recommended decision. This will provide for efficient development of a robust record in this case and conserve Commission resources at a time when the Commissioners are handling an extensive list of proceedings. We retain our full ability to review the recommended decision, consider exceptions, or otherwise modify the recommended decision. 

13. Finally, Respondent’s argument that inclusion of the Commissioners’ names in the news release letterhead requires that the Commissioners hear this matter is a non sequitur that defies the basic rules of reason (a truly faulty syllogism).
14. As a result, we find that Respondent fails to state good cause for the Commission to hear this matter en banc. Consequently, we deny the Motion.
 

II. ORDER

A. It Is Ordered That:

1. The Motion for Commission Hearing En Banc filed by Rasier, LLC on December 29, 2017, is denied, consistent with the discussion above.

2. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 24, 2018.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners
COMMISSIONER FRANCES A. KONCILJA NOT JOINING IN THE DECISION.



� Commissioner Frances A. Koncilja would have granted the Motion.
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