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I. BY THE COMMISSION

A. Statement

1. This Decision addresses the Petition for Declaratory Order (Petition) filed on February 7, 2017 by Public Service Company of Colorado (Public Service or the Company). The Commission finds that Public Service may lawfully accept bids from developers of Community Solar Gardens (CSGs) that have negative prices for renewable energy credits (RECs), consistent with the discussion below.  

2. Public Service may accept bids with negative REC prices to the Company’s competitive solicitations for CSGs for the 2017, 2018, and 2019 Renewable Energy Standard (RES) compliance years. Notwithstanding our determination that the Company may lawfully accept bids for CSGs with negative REC prices, we authorize Public Service to accept modifications to certain bids with negative REC prices submitted by Community Energy Solar (CES) to the Company’s 2016 competitive solicitation for CSGs, consistent with the discussion below.

B. Background and Procedural History

3. On February 7, 2017, Public Service filed a Petition requesting that the Commission determine that the Company may lawfully accept bids from developers of CSGs bids that have negative prices for RECs. Public Service argues that negative RECs promote a competitive, market-driven CSG environment and are in the public interest.    
4. Public Service explains in the Petition that, on October 14, 2016, the Company received 118 bids from 10 CSG developers to its competitive solicitation administered as the 2016 Request for Proposals (RFP).  Public Service states that of the 118 bids, 9 included negative REC values.  Public Service further explains that, on December 13, 2016, the Company “awarded contracts” to five CSG developers for 32 projects, including all 9 projects that bid negative REC values.

5. Public Service further explains that it filed the Petition in accordance with the Non-Unanimous Comprehensive Settlement Agreement (Global Settlement) filed on August 15, 2016 in Proceeding Nos. 16AL-0048E, 16A-0055E, and 16A-0139E. The Global Settlement states that the parties joining in the agreement “agreed to leave unresolved the question of whether negative REC price bids are appropriate from a legal or policy standpoint.”
  Public Service states in the Petition that the Company had indicated at the hearing on the Global Settlement that it would approach the Commission for a determination as to how any negative REC bids should be treated.

6. By Decision No. C17-0150-I, issued February 21, 2017, we accepted the Petition for consideration and set deadlines for the filing of interventions. Public Service suggested in the Petition that the resolution of the Petition did not require an evidentiary hearing, because the issue could be decided by the Commission on pleadings. Accordingly, we established a schedule for the filing of legal briefs.

7. Initial briefs were filed on or before March 24, 2017 by the following parties:  the Colorado Office of Consumer Counsel (OCC); the Colorado Energy Office (CEO); Interwest Energy Alliance (Interwest); CES;
 and collectively by the Energy Freedom Coalition of America (EFCA), Western Resource Advocates (WRA), Solar Energy Industries Association (SEIA), and the Colorado Solar Energy Industries Association (CoSEIA) (Joint Respondents).
8. Responsive briefs were filed on April 7, 2017 by Public Service and the Joint Respondents.

9. By Decision No. C17-0491-I, issued June 15, 2017, we allowed the following parties to participate in this proceeding:  Public Service, the OCC, CEO, Interwest, EFCA, WRA, SEIA, CoSEIA, and CES. Based on our review of the parties’ briefs, we concluded that a hearing was required to render a decision on the Petition. 

10. On June 23, 2017, Public Service filed an unopposed motion for the Commission to adopt a procedural schedule, proposing deadlines for the filing of written testimony, a hearing on October 4, 2017, and a deadline of October 13, 2017, for the filing of written Statements of Position (SOPs).

11. By Decision No C17-0516-I, issued June 27, 2017, we established Staff of the Colorado Public Utilities Commission (Staff) as an additional party in this proceeding.

12. By Decision No. C17-0548-I, issued July 3, 2017, we scheduled the hearing for October 4, 2017, as proposed by the parties.  
13. On August 16, 2017, Direct Testimony was filed by Public Service, Staff, WRA, CoSEIA, CEO, and CES.

14. On September 7, 2017, Answer Testimony was filed by Public Service, Staff, WRA, CoSEIA, and the OCC.

15. We conducted the evidentiary hearing on October 4, 2017, as scheduled. Hearing Exhibit Nos. 1-21, 30, and 33 were offered and admitted into the evidentiary record. Hearing Exhibit Nos. 23-29, 31, and 33 were admitted by administrative notice. Hearing Exhibit Nos. 22 and 32 were marked for identification purposes but not offered.

16. On October 13, 2017, closing SOPs were filed by the following parties:

a) Public Service, Staff, and the OCC, jointly (collectively the Petition Proponents);

b)  the Joint Respondents;

c)  CEO; and

d) CES.
C. Positions of the Parties

17. The legal dispute in this matter centers around the part of the CSG Statute that delineates what a utility is to purchase from a CSG. Section 40-2-127(5), C.R.S., states in relevant part:

(a)(I) Each qualifying retail utility shall set forth in its plan for acquisition of renewable resources a plan to purchase the electricity and renewable energy credits generated from one or more community solar gardens over the period covered by the plan. 

…

(b)(I) The output from a community solar garden shall be sold only to the qualifying retail utility serving the geographic area where the community solar garden is located. Once a community solar garden is part of a qualifying retail utility’s plan for acquisition of renewable resources, as approved by the commission, the qualifying retail utility shall purchase all of the electricity and renewable energy credits generated by the community solar garden. The amount of electricity and renewable energy credits generated by each community solar garden shall be determined by a production meter installed by the qualifying retail utility or third-party system owner and paid for by the owner of the community solar garden. 

1. Petition Proponents

18. In the Petition and its response brief, Public Service argues that there is no prohibition under § 40-2-127, C.R.S., the “CSG Statute,” 4 Code of Colorado Regulations (CCR) 723-3-3665 of the Commission’s Rules Regulating Electric Utilities, or the Commission’s “CSG Rule,” against accepting a bid from a CSG developer that includes a negative bid price for RECs. 

19.  Public Service argues that the CSG Statute requires utilities to purchase the electrical output of a CSG and the associated RECs as a bundle, even if there are separate streams of payment for each.

20. Public Service argues that REC payments from CSG developers to the Company enable the Commission to achieve the statutory directive to develop CSG policies that “result 
in lower overall total costs for the qualifying retail utility’s customers,”
 as encouraged by 
§ 40-2-127(5)(a)(IV)(C), C.R.S.

Public Service contends that § 40-2-127, C.R.S., is only ambiguous because it does not expressly state whether there needs to be a positive value placed on the REC component of the bundled energy and REC transaction. Public Service argues that RECs are not purchased separate and apart from energy, which would require positive valuation for each component. 

21. Instead, Public Service agrees that the “bundled” purchase of energy and RECs requires positive value—just not each component of the purchase. Thus, Public Service’s argument is that the conjunctive “and” between “electricity” and “renewable energy credits” (as opposed to the disjunctive “or”) mandates that the “purchase” is a bundled package. In other words, so long as the total price for the bundle is positive, a “purchase” has been made (even if the REC price was negative).

22. In their SOP, the Petition Proponents argue that, under the complicated statutory scheme governing CSGs at § 40-2-127, C.R.S., CSG developers may permissively bid REC prices at negative values.  They take the positions that CSG RECs are not conveyed to 
Public Service on a standalone basis and that CSGs receive an overall positive value for the combination of energy and RECs they produce and convey to the Company. They argue that although the CSG Statute contemplates separate streams of payment, the ultimate transaction is a bundled conveyance of energy and RECs from the CSG to Public Service. In this context, a negative REC does not have “negative value” but is one part of a complicated arrangement of payment streams between the Company, the CSG, and the CSG subscribers. From Public Service’s perspective, the Company obtains a bundle of both energy and associated RECs, paid for with net positive compensation since the value of the bill credit far exceeds the value of RECs.

23. The Petition Proponents further argue that Colorado public utilities law does not define a REC, but instead requires that the Commission develop rules to establish “[a] system of tradable renewable energy credits that may be used by a qualifying retail utility to comply with [the Renewable Energy Standard].” See § 40-2-124(1)(d), C.R.S. Although the Commission defines a “REC” in its RES Rules, 4 CCR 723-3-3652(y), and sets out how RECs may be used for RES compliance purposes, it does not specify a monetary value. 4 CCR 723-3-3659. The Petition Proponents state that a negative priced REC does not convey any fewer environmental attributes or lower value to those environmental attributes associated with a REC, and, likewise, that a positive priced REC does not convey more environmental attributes or higher value. They conclude that: “A REC is simply a REC without any affixed value.”

24. The Petition Proponents state that, from a policy standpoint, the allowance of negative RECs achieves the objective of lowering costs to customers and is not inconsistent with other policy objectives promoting CSG development. They state that there are no policy reasons that should lead the Commission to prohibit negative REC bids and the associated payments from the CSG developer to Public Service. They argue that “what the issue in this proceeding ultimately boils down to is a decision whether CSGs, such as [CES], should have the opportunity to pass on cost savings that they are able to achieve to utility customers through negative priced RECs.”

25. The Petition Proponents note that CSG developers have participated in the Company’s competitive RFP process for the selection of projects and that there has been robust response to the RFPs. Public Service has continually received more bids for CSG capacity than the maximum capacity approved by the Commission, and CSG developers have sold nearly 100 percent of their subscriptions to date.
26. According to the Petition Proponents, CSG developers began bidding negative RECs of their own volition to make themselves more competitive and have their projects selected. They argue that there has been no showing in this proceeding that CSG developers as a group need “price support” on REC prices to assure their financial viability. They further claim that CES’s decision to bid some proposed projects at negative REC levels was a rational and logical business decision.
27. In their SOP, the Petition Proponents lay out their two main concerns about setting a “REC price floor” to eliminate negative pricing of RECs, as proposed by certain intervening parties. First, they argue that CSGs would not be able to distinguish themselves in the bid process by lowering costs, and utility customers would not have any way of sharing in the cost savings. Second, they argue that the convergence of bids at a floor price would require the Company to select CSG projects on subjective criteria. Such subjective bid selection could result in “increased confusion and dissatisfaction with the competitive solicitation process.”
 
2. Joint Respondents

28. The Joint Respondents (collectively, EFCA, WRA, SEIA, and CoSEIA) state that this proceeding is a case of first impression for the Commission with statewide and national implications. They also state that it would be unprecedented if the Commission were to approve the use of negative REC prices in this proceeding.
29. In essence, the Joint Respondents conclude that, by law, Public Service “must pay money for RECs from CSGs – not the other way around.”
 They argue that § 40-2-127, C.R.S., as read in its entirety, establishes there are two separate transactions related to “subscribed” CSGs. The first transaction is the purchase of energy from the CSG. The second transaction is the purchase of the REC through a separate and distinct payment to a CSG developer. The Joint Respondents state that the only time RECs and energy are acquired in a single, bundled transaction is when the utility purchases RECs and energy from the unsubscribed portion of a CSG.  See § 40-2-127(5)(d), C.R.S.

30. The Joint Respondents further argue that the Commission’s CSG Rules similarly treat the purchase of the “energy generated by a CSG” separately from the RECs. Commission Rule 3665(c)(IV) states, “[f]or RECs purchased by the QRU, the QRU and the CSG [developer] shall agree on whether subscribers will be compensated by a credit on each CSG subscriber’s bill from the QRU or by a payment to the CSG [developer].” 

31. Accordingly, Joint Respondents maintain that there is no purchase of “bundled” items; instead, the purchase of energy is separate from the purchase of the RECs. Given that a “purchase” cannot be associated with a negative price, Joint Respondents maintain that a utility purchasing negative RECs is a legal impossibility.

32. The Joint Respondents argue in their SOP that Public Service’s RFP for CSG resources, as well as its model and executed CSG contracts, recognize the REC transaction is separate and distinct from the energy transaction. They argue that the contracts demonstrate that Public Service historically understood there were three separate transactions associated with CSGs: (1) purchasing subscribed energy through payment of a bill credit to a subscriber; (2) purchasing RECs associated with subscribed energy through a REC payment to a CSG developer; and (3) purchasing bundled energy and RECs associated with unsubscribed energy through a payment directly to the CSG developer. According to the Joint Respondents, each 
is identified as a separate transaction, with separate terms, different parties, and distinct consideration.
33. They also argue that negative RECs are a unique outgrowth of Public Service’s preferred framework for its Solar*Rewards Community program. Specifically, they argue that the competitive bidding that Public Service uses to acquire CSG resources is mandated neither by statute nor rule but instead is “a creation of the Company, and can thus be modified or abandoned.”

34. The Joint Respondents also take the position that negative RECs are contrary to state policy. They argue that a “REC represents a public good” and that its price should reflect “what people are willing to pay” either to comply with the RES or to claim the attributes embodied in the REC.
 They state that for either use, a negative REC price is illogical. With respect to RES compliance purposes, they state that “no REC from a CSG makes it harder for a utility to comply with the RES.” [emphasis in original]
 They also state that Public Service has never sold a REC to a third party for a negative price. They conclude that Colorado statutes and Commission rules do not contemplate the use of REC pricing as “a proxy for incentives,” stating that “the conflation of RECs with incentives has created absurd results and adverse program administration impacts.”

35. The Joint Respondents recognize, however, that the practice of establishing REC values as a “subsidy level” or a “performance based incentive” is not unique to CSGs but is also akin to the manner by which REC prices are determined for on-site solar installations that are net metered. They state that:  “Ultimately, this practice should be entirely discontinued.”

The Joint Respondents also argue that, although negative REC prices are viewed by the Petition Proponents as contributing to the goal of lowering the overall cost of CSGs to 

36. ratepayers, they undermine other policy goals, including those goals set forth in the CSG Statute. Specifically, they argue that negative RECs make it more difficult to increase subscriptions in CSGs by residential customers, renters, low-income, and agricultural customers, because the negative REC bids encourage CSG developers to focus more on large commercial subscribers, leading to fewer small residential, agricultural, and low-income customers owning shares in CSGs.  
37. The Joint Respondents state that if the Commission determines negative REC prices are contrary to either law or policy, the Commission also must resolve: (1) the treatment of the specific bids at issue in the 2016 RFP; (2) how CSG capacity will be acquired in the 
2017-2019 RES Plan; and (3) CSG procurements beyond the Company’s current RES Plan.  
38. The Joint Respondents recommend that, in order to avoid further delay in CSG acquisition, the Commission should require the Company to accept only bids with positive REC prices submitted in response to the 2017 through 2019 solicitations. The Joint Respondents suggest that Public Service already is obligated to consider the bid prices as well as a variety of other factors, such as location, geographic diversity, innovative project features, and service to higher levels of low-income customers, in selecting CSGs pursuant to the Global Settlement approved by Decision No. C16-1075.
39. Finally, the Joint Respondents suggest that the time is ripe for the Commission to undertake a review of its CSG Rules and suggest the examination of:  (1) expanding CSG access to residential, low-income, and agricultural customers; (2) reducing discrepancies between the CSG and rooftop solar programs, to the extent possible; (3) evaluating whether CSG subscribers should have an option to retain RECs created by their subscription; and (4) revisiting whether CSGs should be permitted to interconnect outside of a Commission-approved RES plan.
3. CEO

40. CEO argues that the term “purchase” in §§ 40-2-127(5)(a)(I) and (b)(I), C.R.S., requires that the utility “must purchase the electricity generated by a CSG and purchase the RECs created by a CSG” separately.
 CEO further argues that negative RECs are not in the public interest because negative RECs incorrectly imply that renewable energy results in a net cost to society and negative RECs would not provide for a sustainable CSG market.

41. CEO states that the concept of negative RECs is simply not logical, because throughout the Colorado statutes applicable to CSGs, the words “credit” and “purchase” are repeatedly used to describe a utility’s obligation to acquire RECs.  

42. CEO thus recommends that the Commission determine that Public Service may not accept bids from CSG developers at negative prices for RECs as part of its CSG solicitation process. CEO states that the Commission should set a lower limit for RECs with a positive value, such as $0.001/kWh. CEO admits that such a REC price floor may cause the bid prices to be driven down to that level. However, CEO argues that such a situation would allow Public Service to evaluate bids based on other important project characteristics, not just cost. According to CEO, § 40-2-127, C.R.S., requires the balancing of several requirements, only one of which is related to costs, and none of which are emphasized over another. CEO argues that the intent of the CSG Statute is to promote broader participation in renewable energy by encouraging the development and deployment of CSGs. CEO further states that the CSG Statute recognizes that renewable energy resources, and CSGs in particular, are beneficial and valuable to Coloradans.
43. CEO argues that a REC with a negative price has no value and would not represent a benefit to society but instead would represent a cost to society. CEO concludes that this result is contrary to law, because § 40-2-124, C.R.S., the RES Statute, acknowledges that renewable energy results in benefits, not costs. CEO further argues that there is no indication that the General Assembly conceived of, much less intended, to allow for “the bizarre outcome in which CSG developers need to pay Public Service in order to be competitive in the Company’s bidding process.”
 CEO also argues that allowing Public Service to accept RECs at negative values would be problematic, because the Company can sell RECs on the open market at a positive value.
44. CEO concludes that maintaining a functioning market for CSGs is important for the Colorado economy and is essential for ensuring broader participation in distributed renewable energy.
4. CES
45. In its legal brief filed on March 24, 2017, CES discloses that it is the CSG developer that submitted all nine of the negative REC bids to Public Service’s 2016 competitive solicitation.

46. CES requests in that brief and in its closing SOP that the Commission modify the “materially negative [REC] value” in seven of its nine bids to a “nominal negative  amount” for its projects in the San Luis Valley.
 In return, CES proposes to double the amount of energy available to low-income customers from 5 percent to 10 percent. CES argues that this offer “keeps the solar value benefit in the San Luis Valley, and directly benefits some of the most economically disadvantaged areas and customers in the state.”
  

47. CES explains that it was originally able to propose the seven projects with negative REC bids because the San Luis Valley projects offer some of the most cost effective solar energy in Colorado due to its higher solar insolation than the Denver/Boulder area. The seven CES bids also reflect lower land acquisition costs, lower taxes, less expensive construction labor expenses, and a flat topography. CES further states that its proposed projects gained economies of scale through the combined development, construction, and operation of roughly 14 MW of CSG resources.
48. Despite the projected benefits of the projects, CES states that it has been unable to finance and develop them due to pricing uncertainty, including the questions surrounding its negative REC bids at issue in this proceeding.
 CES states that it may not be able to overcome these barriers.
49. CES argues that modifying its bid pricing is justified given the unique circumstances arising from this proceeding and the year long delay they have caused. In addition, CES requests that the Commission enter a factual finding that such price uncertainty and the time lapse caused by this proceeding has significantly increased business risk exposure for CES and may have rendered its original negative REC bids uneconomic. CES states that the recent sharp rise in solar panel prices nationally may render its original negative REC bid uneconomic.
The Joint Respondents recommend that the Commission adopt CES’s proposal to reprice its negative REC bids to a nominally positive price and direct CES and the Company to enter into a CSG contract requiring CES to double its level of low-income subscribers from 

50. 5 percent to 10 percent. The Joint Respondents note that § 40-2-127(5)(e), C.R.S., states “[t]he utility may give preference to community solar gardens that have low-income subscribers.”   
51. Public Service states that it cannot act unilaterally to modify CES’s negative REC bids and therefore requests that, should the Commission grant the Petition by confirming the legality and appropriateness of negative priced RECs, it also should indicate whether it agrees with CES’s repricing proposal.   
52. Staff and the OCC oppose CES’s proposal, arguing that it provides an unfair competitive advantage to CES and undermines the competitive bidding process.
D. Findings and Conclusions
1. Declaratory Ruling

53. We find that Public Service may lawfully accept bids from developers of CSGs at negative prices for RECs. It is clear that the CSG Statute requires Public Service to purchase all of the energy and RECs produced by a CSG. §§ 40-2-127(5)(a)(I) and (b)(I), C.R.S. The CSG Statute allows, but does not require, Public Service to purchase the energy and RECs as a bundle. We conclude that, as long as the energy and RECs are purchased as a bundle, and the total value is positive, there is no violation of the statute.  
54. We further find that negative bid prices for RECs from CSG developers are in the public interest only to the extent that they serve as a means to reduce costs to ratepayers. Public Service and Staff have provided adequate evidence to support the conclusion that negative REC prices are likely to be associated with CSG subscribers in the commercial rate class because they receive the lowest statutorily-defined bill credits.

55. We recognize that there are competing public policies set forth in the CSG Statute. § 40-2-127(5)(a)(IV), C.R.S. We also recognize that it may not be possible 
to implement all of the CSG Statute’s policy goals with the current process by which utilities purchase the energy and RECs from CSGs due to:  (1) the competitive bidding approach 
Public Service uses to acquire CSGs; (2) the statutory compensation for CSG “output” (e.g., bill credits); and (3) the myriad roles that RECs play beyond the Commission’s definition of a REC in Rule 4 CCR 723-3-3652(y). Public Service and the intervening parties agreed to the continued use of competitive bidding as the primary means to acquire CSG resources in the 2017, 2018, and 2019 RES compliance years.
  
2. Value of the Beneficial Attributes of CSG-Generated Energy

56. Prices for RECs in Colorado appear to have little connection with the value of the environmental benefits of renewable energy resources. The use of RECs primarily as an accounting mechanism to demonstrate compliance with the RES has resulted in a severing of any link between a REC price and the value of the benefits of renewable energy resources as captured by a REC per the definition in Rule 4 CCR 723-3-3652(y).  

57. The bids for CSG resources that contain negative prices for RECs are yet another instance where the compliance accounting role of the REC causes its dollar value to deviate from the value of benefits of the renewable energy generated by CSGs. The CSG market is constrained by a cap the Commission places on Public Service’s acquisitions of CSG capacity (measured in MW) in each RES compliance year as required by § 40-2-127(5)(a)(IV), C.R.S.  The record in this proceeding supports the conclusion that it is this constraint that has caused certain CSG bidders to bid negative REC prices in order to secure a piece of the limited market.  

58. Accordingly, we find that REC prices for CSG resources do not serve to set any value for the environmental benefits of CSG-produced energy.

3. Bids to the 2016 RFP

59. Public Service is authorized to enter into contracts with the CSG developers to which it awarded projects as bid into the 2016 competitive solicitation, including all nine projects that bid negative REC values.

60. In addition, Public Service is authorized to implement CES’s proposal for its seven bids in the San Luis Valley should they continue to be viable projects. Public Service shall accept a bid of -$0.001/kWh as the REC price for the seven projects, and, in exchange, CES shall increase the low-income component of those projects from 5 percent to 10 percent. We conclude that the specific circumstances of those particular bids to Public Service’s 2016 RFP for CSGs warrant the acceptance of CES’s proposed bid modifications as a means to maintain the potential viability of the projects and to preserve the potential benefits to the San Luis Valley. 

61. We understand Commissioner Moser’s concerns about the finality of bid submissions.  However, we do not agree that the Commission is prohibited from taking into account the special circumstances raised by CES both in its SOP as well as the oral testimony at the hearing.  

62. There has been delay in this proceeding as well as in consolidated Proceeding Nos. 16AL-0048E, 16A-0055E, and 16A-0139E which addressed, inter alia, future resource acquisitions for CSGs and which left unresolved the issue of negative REC pricing, instead suggesting a separate proceeding.  This proceeding is that separate proceeding.  See ¶ 5 infra. 

63. CES should not bear the sole burden of these delays, some of which are attributable to the Commission as well as the parties to that proceeding.  

64. We find that CES has established unique circumstances—delay, changes in the market, the trade petition filed before the United States International Trade Commission (USITC) accepting a trade petition seeking to impose tariffs on imports of solar equipment, the finding of serious injury by the USITC, and the imposition of trade tariffs on solar equipment by President Trump.
65. Further, CES has provided evidence, which no party has rebutted, that it has been unable to finance and develop the seven projects in the San Luis Valley with the materially negative REC prices as the result of this pricing uncertainty.  CEC further provided evidence that the pricing uncertainty has made it difficult to use these seven projects as collateral to order equipment.  (Pages 4 and 5 of SOP and sworn statements at hearing.)
66. CES proposed, and it is in the public interest, under these unique circumstances, to allow CES to reduce the negative RECS, in return for CES’s proposal to double the number of participating San Luis Valley low-income customers from 5 percent to 10 percent, which will keep the solar value benefit in the San Luis Valley.  
67. No other party who has submitted bids with negative RECs in the solicitation has indicated that it is in a similar situation or has made a similar mitigation offer.
68. Therefore we do not believe this approach puts the majority decision at risk and the majority decision is in the best interests of the public.

4. Acceptance of Negative REC Bids in the 2017, 2018, and 2019 RFPs

69. Public Service is allowed to accept bids with negative REC prices in the 2017, 2018, and 2019 competitive solicitation for CSGs. The Petition Proponents, the Joint Respondents, and CEO all joined in the Global Settlement by which 2017, 2018, and 2019 RFPs for CSGs will be implemented.
  The provisions of the Global Settlement regarding CSG bid evaluation include a list factors for bid selection including cost.
 The record in this proceeding indicates that an order prohibiting negative REC bids to the 2017, 2018, and 2019 CSG solicitation could eliminate “cost” as an evaluation factor, which could potentially run counter to the terms of the Global Settlement.

5. Rulemaking

70. Legal and policy issues surrounding negative bid prices for RECS have arisen in multiple Public Service proceedings since 2013. The parties’ advocacy in this proceeding uncovered several issues surrounding the development of the CSG market in Colorado. We recognize that some of these issues should be addressed upon examining potential changes to 
the Commission’s rules that implement the CSG Statute. However, certain issues may only be resolvable through statutory changes.

By Decision No. C17-0878, issued October 26, 2017 in Proceeding 
No. 17M-0694E, we referenced this proceeding when noting that parties have raised concerns 

71. about using a competitive bidding process to develop the CSG market. We also acknowledged that other rule changes affecting CSGs and their subscribers may be required, such as revisions to the rules governing the calculation of bill credits. 

72. We therefore agree with the Joint Respondents that the Commission should examine changes to the CSG Rule. The Commission’s work in Proceeding No. 17M-0694E is anticipated to culminate in a Notice of Proposed Rulemaking in which to evaluate longer-term policy issues associated with CSGs.
II. ORDER

A. The Commission Orders That:

1. The Commission enters a declaratory ruling that Public Service Company of Colorado (Public Service) may lawfully accept bids from developers of Community Solar Gardens (CSGs) at negative prices for renewable energy credits (RECs), consistent with the discussion above.

2. Public Service shall allow Community Energy Solar to modify seven of its nine bids to Public Service’s 2016 competitive solicitation for CSGs, each with negative prices for RECs, consistent with the discussion above. 

3. Public Service is authorized to accept bids with negative RECs submitted 
in response to its competitive solicitations for CSGs associated with the 2017, 2018, and 
2019 Renewable Energy Standard compliance years, consistent with the discussion above. 

4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
5. This Decision is effective upon its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 13, 2017.
	(S E A L)
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III. COMMISSIONER JEFFREY P. ACKERMANN SPECIALLY CONCURRING

A. Declaratory Ruling

1. As stated previously, pursuant to § 40-2-127(5)(a)(IV), C.R.S., when implementing the community solar gardens (CSGs) statute “…the commission shall formulate and implement policies consistent with [the statute] that simultaneously encourage…” the five objectives further elaborated in this section of the statute, listed as (A) through (E).

2. Paraphrasing broadly, parts (A) and (B) pertain to ownership, by type of distributed generation and customer class. Part (C) pertains to the cost impact of community solar upon the utility’s entire customer base. Part (D) pertains to the financial and operational success of the community solar developers (subscriber organizations), and Part (E) references the statutory goals and objectives of the Colorado Renewable Energy Standard, § 40-2-124, C.R.S.

3. The decision before the Commission in this proceeding—whether it is lawful for Public Service to accept bids from CSG developers that contain negative prices for Renewable Energy Credits (RECs)—intersects with only one of these five statutory objectives. The Commission’s finding in paragraph 54 speaks to adherence with the objective outlined in Part (C) of § 40-2-127(5)(a)(IV), C.R.S.

4. While it is not imperative in this proceeding for the Commission to make findings in all five areas, the fact that the statute identifies five discrete objectives and directs the Commission to “formulate and implement policies … that simultaneously encourage” those objectives signals that all five objectives are integral to achieving the legislative intent. Yet, the record in this proceeding is inadequate to yield a finding as to whether Public Service accepting bids with negative RECs will affect the demand for community solar gardens or other forms of distributed generation (Part A), ownership by residential retail customers, and agricultural producers, including low-income customers (Part B), the successful financing and operation of community solar gardens by subscriber organizations (Part D), or the achievement of the goals and objectives set forth in the Renewable Energy Standard (Part E).

5. Thus, the Commission’s task of simultaneously encouraging the five policy objectives set forth in § 40-2-127(5)(a)(IV), C.R.S., is not the focus of this proceeding and will not be completed through the decisions made in this proceeding. In a separate proceeding or proceedings, the Commission needs to earnestly and comprehensively assess the status of community solar garden offerings in the Public Service territory, determine if the Commission’s policies are simultaneously encouraging the statutory policies, and take appropriate action to assure such.

B. Value of the Beneficial Attributes of CSG-Generated Energy 

6. Section 40-2-124, C.R.S., sets forth the Renewable Energy Standard (RES) for the State of Colorado. By this statute, the Commission is directed to “revise or clarify rules” to implement the RES. Specifically, pursuant to § 40-2-124(1)(d), C.R.S., the Commission is directed to establish by rule a “system of tradable renewable energy credits that may be used by a qualifying retail utility to comply with” the RES.

7. The Commission’s resulting rule, Rule 4 Code of Colorado Regulations 
723-3-3652(y), expands upon the statutory term “renewable energy credit.” This definition addresses both the role of this credit for RES compliance (“one MWH of electric energy generated from a renewable energy resource”), while also acknowledging the “non-energy attributes” of renewable energy resources. This reference to the non-energy attributes in RECs appears to touch upon the crux of the arguments put forth by the Joint Respondents and the Colorado Energy Office (CEO) in this proceeding, arguing that RECs represent a public good (Joint Respondents) and contending that a negative REC represents a net cost to society (CEO).

8. Fundamentally, at issue here is a distinction between the function of a REC and the value of a REC. Further, both the function and value are intertwined in the CSG bidding that is the context of this proceeding, and parties have argued passionately about the value of a REC, as it pertains to CSG market development as well as the broader societal implications. Ultimately the Commission’s purview pertains to the function of the REC, as a mechanism for substantiating RES compliance. The Commission is sensitive to this Decision being interpreted as valuing RECs negatively. That is not the intent. Yet, the Commission has, at most, a limited role, in determining the societal parameters within which the market sets REC values. Further, the specific CSG procurement circumstances addressed in this proceeding indicate that the CSG market dynamics are, at a minimum, not functioning effectively, and are possibly even deleterious to the statutory objectives governing CSG market development.

C. Rulemaking

9. The legislative declaration preceding the community solar gardens statute 
[§ 40-2-127(1)(b), C.R.S.], articulates that the General Assembly desires for a CSG market to be developed within the investor-owned utility service territories so “that broader participation in solar electric generation by Colorado residents and commercial entities be encouraged.”

10. The CSG statute provides further insights concerning the characteristics of the CSG market envisioned by the General Assembly. Specifically, § 40-2-127(1)(b)(I), C.R.S., states that the CSG market is to be encouraged in order to:  “Provide Colorado residents and commercial entities with the opportunity to participate in solar generation in addition to the opportunities available for rooftop solar generation on homes and businesses.”

11. Further, the definition of “Community solar garden” [§ 40-2-127(2)(b)(I)(A), C.R.S.] includes the statement: “[A] community solar garden” … shall be deemed to be ‘located on the site of customer facilities,’” which is the case with distributed solar. Continuing on to the next part of the statute (subpart B), it states “[a] community solar garden shall constitute ‘retail distributed generation,’ further equating CSG and rooftop solar.

Thus, it is reasonable to conclude from the statutory language that the purpose of the CSG market is to provide retail utility customers with a conceptually equivalent solar product to distributed generation (rooftop solar), adjusted for transmission, distribution, and other administrative costs
 not associated with rooftop solar. Concomitantly, it stands to reason that 

12. the functioning of the CSG market should be at least as efficient as the rooftop solar market.  Unfortunately, that is not the case. The Commission needs to acknowledge and address the market deficiencies embedded in how the CSG market is currently designed.
13. Paraphrasing from several publicly held definitions, a “market” serves to facilitate the interaction between supply and demand (producer and consumer), yielding price points where exchanges are agreed upon and resulting in an effective allocation of resources. Achieving a functional CSG market with these general characteristics is impeded by several factors:

· The buyers (CSG subscribers) and sellers (CSG subscriber organizations) are not able to directly conduct the transaction.  Rather, the transaction occurs through the utility, functioning, in effect, as an intermediary;
· The seller is dependent upon the intermediary to transmit the product, document its receipt by the buyer, and engage in a financial transaction with the buyer on behalf of the seller;
· The seller bids it project not into the open market, or to the buyers, but to the intermediary; and
· The Commission establishes the annual maximum capacity of the market place.

14. While the Commission may not be able to address all of the flaws within the CSG market through amending its rules, the intent of the General Assembly is clear, as are the impediments to an efficient market. Thus, the Commission should dedicate itself to improving the CSG market, as an outcome of the upcoming rules promulgation presaged by Proceeding No. 17M-0694E.
THE PUBLIC UTILITIES COMMISSION
         OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________
                                        Commissioner
IV. COMMISSIONER WENDY M. MOSER DISSENTING AS TO THE MAJORITY DECISION TO ALLOW FOR A SINGLE BIDER TO REPRICE ITS INITIAL BID.

1.
The Majority Decision requires Public Service Company of Colorado (Public Service) to accept Community Energy Solar’s (CES) proposed revised bid of -$0.001/kWh as the Renewable Energy Credit (REC) price for seven projects in the San Luis Valley.  Albeit meant with good intentions, this action allows a single bidder to change its bid price for its seven bids in the San Luis Valley by conditionally promising to increase the low-income component of those projects from 5 percent to 10 percent “should they continue to be viable projects.”
 CES’s proposal does not provide for any process by which the Commission can oversee the analysis of what constitutes a “viable project” and further, it excludes all other bidders from being able to “rebid” for the same projects on similar terms and conditions.

2.
The Majority’s Decision concludes that the specific circumstances of those particular bids to Public Service’s 2016 Request for Proposals (RFP) for Community Solar Gardens (CSGs) warrant the acceptance of CES’s proposed bid modifications as a means to maintain the potential viability of the projects and to preserve the potential benefits to the San Luis Valley.  Without identifying the “specific circumstances” the Majority moves forward, despite it being bad public policy to change the bid process after bids are submitted.  Further, there are no Commission rules which allow for this process and this action exposes the Commission to having all bidders seeking to “rebid”, basically undermining the integrity of the entire bid process.

3.
The Majority Decision concludes, without any detail nor supporting evidence, that the “specific circumstances” of those particular bids to Public Service’s 2016 RFP for CSGs warrant the acceptance of CES’s proposed bid modifications.  The Majority does not explain what “specific circumstances” exist, nor does it explain or have any evidence to support a decision that allowing CES to move forward will maintain the viability of any of the proposed projects nor preserve any benefits to the San Luis Valley.
 
4.
Unfortunately, the Majority’s decision as to this issue puts all of the accepted bids at risk for reversal on appeal.  By accepting CES’s proposal, the Majority is arguably giving credence to CES’s allegation that price uncertainty and the time lapse caused by this proceeding has significantly increased CES’s business risk exposure and rendered its original negative REC bids uneconomic.  There is no credibility to CES’s allegations and the Majority is remiss in opening the door to acknowledging them.   

THE PUBLIC UTILITIES COMMISSION
         OF THE STATE OF COLORADO
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________________________________
                                         Commissioner
� Decision No. C16-1075, issued November 23, 2016, Proceeding Nos. 16AL-0048E, 16A-0055E, and 16A-0139E, Attachment A “Non-Unanimous Comprehensive Settlement Agreement,” August 15, 2016, p. 64.


� Although it filed a brief, CES takes no position with regard to the legality of negative RECs, but stated that it was willing to double the percentage of low-income customers served by its awarded CSG projects, if the Commission adjusts the negative REC prices that CES actually bid. 


� As Petition Proponents, the OCC supports the Company’s legal position through testimony and briefs and Staff supports Public Service’s legal position through testimony.


� Public Service Response Brief at 9.


� Petition Proponents SOP, p. 8.


� Petition Proponents SOP, p. 14.


� Petition Proponents SOP, p. 16.


� Joint Respondents SOP, p. 5.


� Joint Respondents SOP, p. 12.


� Joint Respondents SOP, p. 13.


� Joint Respondents SOP, p. 13.


� Joint Respondents SOP, p. 14.


� Joint Respondents SOP, p. 15.


� CEO Initial SOP, p. 5.


� CEO SOP, p. 4.


� CES Initial Brief, pp. 5-6; CES SOP, pp. 1 and 6.


� CES SOP, p. 6.


� CES SOP, p. 10.


� Decision No. C16-1075, issued November 23, 2016, Proceeding Nos. 16AL-0048E, 16A-0055E, and 16A-0139E, Attachment A “Non-Unanimous Comprehensive Settlement Agreement,” August 15, 2016, pp. 60-72.


� Commissioner Wendy M. Moser disagrees with the decision to allow CES to modify its bids to the 2016 RFP.  See  Moser Dissent.


� Decision No. C16-1075, issued November 23, 2016, Proceeding Nos. 16AL-0048E, 16A-0055E, and 16A-0139E, Attachment A “Non-Unanimous Comprehensive Settlement Agreement,” August 15, 2016, pp. 9-10 and 59-72.


� Section E.1. of the Global Settlement states:  


The Company will use a variety of factors including, but not limited to, cost, location, geographic diversity, innovative project features, and whether a project is focused on serving higher levels of low income customers, in selecting CSGs. Notwithstanding the provisions below addressing (1) the potential for Public Service to own low-income CSGs and (2) a 4 MW set-aside for 100 percent low-income CSGs to be awarded through a separate process, Public Service is open to evaluating and accepting bids in the general CSG solicitation that offer a higher REC price in order to incent projects that provide higher levels of low-income participation, provided that any low-income minimum proposed through this solicitation, as well as through the low-income solicitation, must be maintained through the life of the Solar*Rewards Community contract. 


Decision No. C16-1075, issued November 23, 2016, Proceeding Nos. 16AL-0048E, 16A-0055E, and 16A-0139E, Attachment A “Non-Unanimous Comprehensive Settlement Agreement,” August 15, 2016, p 62.


� § 40-2-127(5)(b)(II), C.R.S.


� Paragraph 60 of this Decision
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