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I. BY THE COMMISSION
A. Statement

1. This Decision denies the Joint Motion for Approval of the Tax Cut and Jobs Act Settlement Agreement (Joint TCJA Motion) filed by Public Service Company of Colorado (Public Service or Company), the Colorado Energy Consumers (CEC), and the Colorado Office of Consumer Counsel (OCC) on January 30, 2018.  We do not approve the Settlement Agreement in Electric Rate Case on Impacts of Tax Cuts and Jobs Act (TCJA Agreement) attached to the Joint TCJA Motion as Exhibit 1.

B. Discussion

1. Procedural Background

2. On October 3, 2017, Public Service filed Advice Letter No. 1748-Electric with supporting testimony and attachments. The proposed effective date of the tariffs filed with Advice Letter No. 1748-Electric is November 3, 2017. The Company states the intent of this filing is to increase rates for all electric base rate schedules by implementing increases to its General Rate Schedule Adjustment (GRSA) in the Company’s Colorado PUC No. 8-Electric tariff.  

3. Public Service proposes a multi-year rate plan covering the four calendar years 2018 through 2021, which, by one measure, would increase the Company’s base rate revenues by $244.9 million.  Public Service states the proposed increases in base rates will result in a GRSA of 12.89 percent for 2018, 17.47 percent for 2019, 21.22 percent in 2020, and 23.46 percent for 2021.  The increase in revenue requirements in each year is based on cost of service studies using future test years (FTYs).  For instance, the 2018 revenue requirement is based on a 2018 FTY.  

4. By Decision No. C17-0843, issued October 20, 2017, the Commission set the tariffs filed by Public Service under Advice Letter No. 1748-Electric for hearing and suspended the proposed effective date of the tariffs for 120 days pursuant to § 40-6-111(1), C.R.S.  
5. By Decision No. C17-1042-I, issued December 15, 2017, the Commission extended the suspension period an additional 90 days, for a total of 210 days or through June 1, 2018, pursuant to § 40-6-111(1), C.R.S.  The Commission also established a procedural schedule for this matter culminating in an evidentiary hearing scheduled for August 21 through 31, 2018.  

6. In conjunction with the adopted procedural schedule, with its hearings scheduled after the end of the 210-day statutory suspension period, the Commission allowed Public Service to implement increased base rates, subject to refund, for effect on June 1, 2018.  Specifically, Public Service was authorized to increase base rate revenues no more than approximately $74.6 million on an annual basis net of the roll-in revenue amounts recovered through the Clean Air-Clean Jobs Act (CACJA) Rider and the Transmission Cost Adjustment (TCA) as proposed by the Company in Advice Letter No. 1748-Electric.

7. On December 22, 2017, President Trump signed the TCJA, which enacts a material reduction in the U.S. federal corporate income tax rate from 35 percent to 21 percent. For regulated electric utilities such as Public Service, the TCJA also requires the revaluation of federal deferred tax assets and liabilities due to the lower tax rate and due to other provisions of the modified Internal Revenue Code.

8. On January 8, 2018, CEC filed a Motion for Order for Deferred Accounting Treatment of Benefits Associated with the 2018 Tax Reconciliation Act (CEC Motion).
9. On January 18, 2018, Public Service filed a response to the CEC Motion.  CEC joined in Public Service’s response to CEC’s own Motion.  The joint response states that Public Service and CEC agreed in principle to “a different path to present to the Commission to account for the effects of the TCJA beginning on its effective date, January 1, 2018.”
  The joint response further states that if the alternative approach agreed to in principle by Public Service and CEC is accepted by the Commission, CEC would withdraw the CEC Motion.  The joint response stated that Public Service and CEC intended to confer with the other parties in this proceeding and would file a joint proposal, perhaps with modifications, for the Commission’s consideration as soon as possible.  

10. On January 26, 2018, Public Service and CEC filed a joint status report, explaining that a new settlement agreement in principle had been reached between Public Service, CEC, and the OCC.  The joint status report highlights the central tenets of the new agreement and explains that this new, modified proposal would be circulated with the other parties in the proceeding.  The joint status report also states that Public Service, CEC, and OCC intended to file a settlement agreement and motion to approve the settlement no later than January 30, 2018.  The report provides a summary of the principles of the agreement, because “the Commission may not have much time to digest the settlement agreement before its next CWM on January 31, 2018.”

On January 30, 2018, Public Service filed the Joint TCJA Motion. The 
Joint TCJA Motion states that Staff of the Colorado Public Utilities Commission (Staff); 
Ms. Leslie Glustrom; the City of Boulder; Sierra Club; and Wal-Mart Stores, Inc. and 
Sam’s West Inc. (Wal-Mart) oppose the proposed agreement.  The motion further indicates that:  Energy Outreach Colorado and AARP support the motion; Climax Molybdenum Company 

11. (Climax) and CF&I Steel, doing business as Evraz Rocky Mountain Steel do not oppose the motion; and the Federal Executive Agencies, Kroger Company, Vote Solar, and Western Resource Advocates take no position on the motion.

12. On February 1, 2018, by Decision No. C18-0075, the Commission opened a statewide proceeding (Proceeding No. 18M-0074EG) for the Commission’s consideration of the impacts of the TCJA on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities including Public Service. The Commission directed Public Service and the other Colorado utilities to record and track as a deferred regulatory liability the difference in tax liabilities caused by the enactment of the TCJA as compared to the federal tax amounts used to establish rates currently in effect. The Commission further ordered Public Service and the other Colorado utilities to submit a filing, no later than February 21, 2018, that addresses: (1) the tracking and monitoring of the TCJA-related deferred regulatory liability; (2) proposals for implementing any refund due to customers associated with the deferred regulatory liability; and (3) the establishment of updated revenue requirements and rates that reflect the prospective impacts of the TCJA.  The Commission explained that this statewide proceeding provides a degree of uniformity in the treatment of the issues relating to the impacts of the TCJA for all Colorado investor-owned electric and natural gas utilities and their customers.  The Commission recognized, however, that the specific circumstances of each utility also must be taken into account. Specifically, the Commission acknowledged that Public Service and certain other utilities have ongoing rate proceedings before the Commission at this time and clarified that the filing requirements were not intended to preclude the implementation of potential refunds or the establishment of new rates in those other ongoing proceedings.

13. By Decision No. C18-0088-I, issued February 2, 2018, the Commission denied the request for shortened response time to the Joint TCJA Motion.

14. Responses in opposition to the Joint TCJA Motion were filed by Staff, Wal-Mart, and Sierra Club on February 13, 2018.  Climax also filed a response to the Joint TCJA Motion.

2. Terms of the TCJA Agreement

15. The TCJA Agreement intends to address the impacts of the TCJA for calendar year 2018 in two distinct periods: (1) the Pre-Provisional Rate Period from March 1, 2018 through May 31, 2018; and (2) the Provisional Rate Period during which the previously Commission-approved provisional rates are expected to be in place from June 1, 2018 through December 31, 2018.

16. During the Pre-Provisional Rate Period, an earnings cap would be implemented 
to return any over-earnings to customers.  The earnings cap would be based on the earnings 
test principles approved in Public Service’s 2014 Phase I electric rate case (Proceeding 
No. 14AL-0660E).  The amount of any overearnings for the period above the currently authorized 9.83 percent return on equity would be refunded to customers consistent with the enumerated process and methodology of the Earning Sharing Adjustment as attached to the TCJA Agreement.  

17. From March 1, 2018 through May 31, 2018, Public Service proposes to reduce base rate revenues by $26.55 million to account for estimated tax benefits beginning January 1, 2018 until the provisional rates become effective on June 1, 2018.  The proposed revenue adjustment is based on a “high level estimate” of the net impact of the TCJA.  Specifically, Public Service estimates that the retail electric revenue requirement impact of the total net tax benefit of the TCJA applicable to base rates for calendar 2018 is approximately $106.2 million. 

18. The settlement explains that the reduction reflects only 60 percent of the estimated net TCJA benefits from January 1, 2018 through the end of the Pre-Provisional Rate Period “in recognition of regulatory uncertainties that might flow against customers to guard against the need to later impose a surcharge on customers’ bills, in the event that the revenue deficiency exceeds the actual 2018 TCJA benefits for this time period.”
  However, the $26.55 million would be subject to a true-up, such that any difference between the net 2018 tax benefit that the Commission ultimately approves and the initial estimate underlying the refund of $26.55 million will be reconciled through the initial GRSA assessed pursuant to the Commission’s final decision.  

19. During the Provisional Rate Period, the approximate $6.8 million per month revenue increase slated to go into effect beginning June 1, 2018 (or $74.6 million on an annual basis, as explained above) would be reduced to $0.  A refund would be implemented as a negative GRSA if the revenues collected by the provisional rates (i.e., current base rates) are higher than the base rate revenues determined by the Commission at the end of this case.  Specifically, Public Service will file an updated 2018 FTY including the effects of the TCJA. The difference between the updated 2018 FTY and the 2018 FTY filed last year with Advice Letter No. 1748-Electric will determine the tax benefits of the TCJA subject to true up.

20. The TCJA Agreement also includes additional terms:

· Beginning April 1, 2018, the Company’s TCA and CACJA Rider revenue requirements would be adjusted downward to reflect the impacts of the TCJA.  

· Public Service would be allowed to put into effect the new depreciation rates, as approved in Proceeding No. 16A-0231E, on June 1, 2018. (The annual increase in depreciation expense based on the approved depreciation rates is approximately $34 million.) 

· Public Service would file a 2017 historic test year (HTY) and updated FTYs for 2018 to 2021 to include the impacts of the TCJA as soon as possible in the second quarter of 2018. 

21. In the Joint TCJA Motion, Public Service, CEC, and the OCC argue that approval of the TCJA Agreement is in the public interest because it provides near-term rate reductions and allows the Commission a means to ensure that the resulting rates are just and reasonable.  

3. Responses to the Joint TCJA Motion

a. Staff

22. Staff recommends that the Commission reject the TCJA Agreement as contrary to the public interest.  Staff states that it supports the concept of using a settlement to provide ratepayers the benefits of the TCJA for Public Service’s electric ratepayers in 2018 and opines that settlement may be necessary to implement immediate interim rate reductions subject to a subsequent true-up.  However, Staff argues that the terms of the TCJA Agreement are flawed.

23. Staff faults the proposed earnings cap for failing to differentiate between Public Service’s earnings on rate base and the revenues representing taxes.  Staff explains that an earnings cap would allow Public Service to keep revenues specifically ordered by the Commission to be recorded either for refund to ratepayers or for other adjustment to rates.  For example, the earnings cap would treat “excess tax revenues” as unexpected revenue, which would allow Public Service to convert a portion of its reduced tax liability into earnings.  Staff further argues that the earnings cap would not provide sufficient certainty that ratepayers will receive the full benefit of the reduced tax liability.  Staff also faults the inability of the earnings cap to address variations in revenue requirements and revenues when applied to less-than-annual time periods.  

24. Staff concludes that it is not possible to determine what proportion of the total 2018 TCJA benefits will be captured by the proposed rate reductions under the TCJA Agreement and what is left in rates for Public Service to capture as earnings.  Staff further concludes that the TCJA Agreement creates a false sense of ratepayer protection and notes that the settlement is based on estimates that have not yet been reviewed and verified.  Staff states that it instead supports the Commission’s deferred accounting order in Proceeding No. 18M-0074EG, explaining that such a mechanism will track the impact of Public Service’s reduced federal corporate income tax caused by the TCJA and preserve those amounts for a later ratepayer refund.

b. Wal-Mart

25. Wal-Mart states that the TCJA directly impacts Public Service’s tax liability and thus causes a direct reduction in the costs included in the Company’s revenue requirement. 
Wal-Mart argues that such a reduction in revenue requirement, as with any change in revenue requirement, should be reflected in its entirety in the rates charged to customers.  

26. Wal-Mart thus opposes the TCJA Agreement and recommends that the Commission consider the impacts of the TCJA pursuant to its decision opening the statewide TCJA proceeding.  Wal-Mart states that while deferring a decision to Proceeding 
No. 18M-0074EG may introduce delays to the process of returning the net revenue requirement benefits to customers, that proceeding will help to ensure that the full benefit and reduction in revenue requirement resulting from the TCJA are better understood and fully credited to the appropriate benefactors of the reduced tax liabilities.

27. Wal-Mart further argues that the terms of the TCJA Agreement will transfer customer benefits created by the TCJA to the Company’s shareholders.  Wal-Mart charges that the proposed earning cap conflates authorized earnings and tax benefit impacts and improperly shifts up to 17 percent of the revenue requirement benefit from customers to shareholders.  
Wal-Mart adds that the proposed earnings cap mechanism is inappropriate for determining earnings levels.  For instance, Wal-Mart echoes Staff’s concerns about the inability for the cap to recognize or account for the variability in month-to-month earnings.  Wal-Mart also states that the parties also may not be able to agree on a set of assumptions that will satisfy each party’s criteria for fairness.

c. Climax

28. Climax states that it takes no position on the TCJA Agreement.  However, Climax explains that it shares many of the same concerns about the TCJA Agreement as expressed in the responses to the Joint TCJA Motion filed by Staff and Wal-Mart. 
29. Climax states that it is unable to conclude that the TCJA Agreement is the best approach to ensure that ratepayers receive the full benefit of the impact of the TCJA.  Climax instead supports further investigation to determine the best procedures and terms to achieve those goals in this rate case and in the statewide TCJA proceeding.
d. Sierra Club  

30. Sierra Club supports the proposal originally put forward by CEC that would track any changes to the Company’s tax liability in a regulatory account to be rolled into rates as part of the Company’s next general rate case order.  

C. Findings and Conclusions

31. We deny the Joint TCJA Motion.  The proposed TCJA Agreement is both contested and complex, such that it is unclear whether its terms properly balance the benefits 
of the TCJA to ratepayers and the interests of Public Service’s shareholders. Staff and 
Wal-Mart raise significant concerns about whether an earnings cap mechanism is appropriate for identifying amounts due to ratepayers resulting from the TCJA.  
II. ORDER

A. It Is Ordered That:  

1. The Joint Motion for Approval of the Tax Cut and Jobs Act Settlement Agreement filed on January 30, 2018 by Public Service Company of Colorado is denied.

2. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
February 16, 2018.
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