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I. BY THE COMMISSION

A. Statement

1. This Decision denies the Motion to Establish Deferred Accounting to Account for the Impact of the Tax Cuts and Jobs Act, Place Interim or Provisional Rates into Effect on March 1, 2018, and Refer this Proceeding Back to the Administrative Law Judge (TCJA Motion) filed by Atmos Energy Corporation (Atmos or Company) on January 29, 2018.
B. Discussion

1. Procedural Background

2. On June 26, 2017, Atmos filed Advice Letter No. 530 with supporting testimony and exhibits.  The proposed effective date of the tariffs filed with Advice Letter No. 530 is July 27, 2017.  The Company stated the intent of this filing is to increase the Company’s annual revenues by approximately $2.9 million and to extend the Company’s existing System Safety and Integrity Rider an additional five years to recover additional costs associated with various pipeline safety and integrity projects.  Atmos also proposed to consolidate its four Gas Cost Adjustment (GCA) divisions into two GCA divisions. 

3. On July 12, 2017, the Commission set the matter for hearing and suspended the proposed effective date of the tariff pages filed with Advice Letter No. 530 for 120 days, or until November 24, 2017, pursuant to § 40-6-111(1), C.R.S.  The matter was also referred to an Administrative Law Judge (ALJ) for a recommended decision.

4. By Decision No. R17-0597-I, issued July 21 2017, the effective date of the tariff pages filed with Advice Letter No. 530 were suspended for an additional 90 days, or until February 22, 2018, pursuant to § 40-6-111(1), C.R.S.
5. On December 22, 2017, President Trump signed the Tax Cut and Jobs Act of 2017 (TCJA), which enacts a material reduction in the U.S. federal corporate income tax rate from 35 percent to 21 percent. For regulated electric utilities such as Atmos, the TCJA may also require the revaluation of federal deferred tax assets and liabilities due to the lower tax rate and due to other provisions of the modified Internal Revenue Code.

6. On January 8, 2018, Administrative Law Judge (ALJ) Steven H. Denman issued Decision No. R18-0014 (Recommended Decision) establishing new base rates for Atmos without regard to the impacts of the TCJA.

7. On January 26, 2018, by Decision No. C18-0069-I, we stayed the Recommended Decision, stating that we were not inclined to establish new base rates for Atmos in this proceeding based on federal tax provisions that are no longer in effect before we understand:  
(1) how Atmos will return to customers the savings from the materially lower corporate tax rates that are accruing relative to the tax-related expenses in current rates and any new rates based on the evidentiary record in this rate Proceeding; and (2) how Atmos will put into place rates that are further adjusted to account fully for the various changes in tax law in the TCJA.  We therefore modified the deadline for the filing of exceptions to the Recommended Decision to March 7, 2018 pursuant to § 40-6-109(2), C.R.S., and we notified Atmos that a final Commission decision in this matter will not issue prior to the February 22, 2018 expiration of the current suspension period of the proposed effective date of tariff sheets filed with Advice Letter No. 530. 
8. On January 29, 2018, Atmos filed the TCJA Motion.  Atmos states in the motion that it has no desire “to put rates into effect that do not reflect the impacts of the TCJA” or “to place rates into effect based on the original advice letter and then change those rates again a short time later.”

9. On February 1, 2018, by Decision No. C18-0075, the Commission opened a statewide proceeding (Proceeding No. 18M-0074EG) for the Commission’s consideration of the impacts of the TCJA on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities including Atmos. The Commission directed Atmos and the other Colorado utilities to record and track as a deferred regulatory liability the difference in tax liabilities caused by the enactment of the TCJA as compared to the federal tax amounts used to establish rates currently in effect. The Commission further ordered Atmos and the other Colorado utilities to submit a filing, no later than February 21, 2018, that addresses: (1) the tracking 
and monitoring of the TCJA-related deferred regulatory liability; (2) proposals for implementing any refund due to customers associated with the deferred regulatory liability; and (3) the establishment of updated revenue requirements and rates that reflect the prospective impacts of the TCJA.  The Commission explained that this statewide proceeding provides a degree of uniformity in the treatment of the issues relating to the impacts of the TCJA for all Colorado investor-owned electric and natural gas utilities and their customers.  The Commission recognized, however, that the specific circumstances of each utility also must be taken 
into account. Specifically, the Commission acknowledged that Atmos and certain other utilities have ongoing rate proceedings before the Commission at this time and clarified that the filing requirements were not intended to preclude the implementation of potential refunds or the establishment of new rates in those other ongoing proceedings.

10. On February 2, 2018, by Decision No. C18-0088-I, we denied Atmos’ request to shorten response time to the TCJA Motion.

11. On February 12, 2018, the Colorado Office of Consumer Counsel (OCC) filed a response to the TCJA Motion.

2. TCJA Motion

12. Atmos requests that the Commission enter an order in this proceeding that: (1) requires Atmos to implement TCJA deferred accounting; (2) allows Atmos to put into effect interim or provisional rates on March 1, 2018 at an amount equal to current rates; and (3) remands the proceeding to the ALJ to take new evidence related to the TCJA and to issue a new recommended decision. 
13. Atmos explains that the granting of its TCJA Motion will establish a process to: (1) ensure through deferred accounting that customers receive the benefits of the TCJA from January 1, 2018 until final rates are put into effect in this proceeding; (2) set reasonable interim or provisional rates to protect the customers and the Company; (3) provide sufficient time to address the impacts of the TCJA on Atmos’ revenue requirements in this pending rate case; and (4) eliminate any concern that customers will be exposed to paying a rate increase that does not reflect the full impacts of the TCJA.
a. Deferred Regulatory Liability

14. Atmos proposes that the Commission exercise its authorities under §§ 40-3-101, 40-3-102, and 40-6-111(1)(a), C.R.S., to establish a deferred regulatory liability to track the net impacts of the TCJA from January 1, 2018 through February 28, 2018.  Atmos proposes to calculate the regulatory liability by: (1) determining the net reduction in the total annual revenue requirements ordered in Proceeding No. 15AL-0299G (Atmos’ most recent Phase I rate case) based on the difference between the federal tax laws in effect during the test period in that 
case and the federal tax laws in effect on January 1, 2018; (2) recalculating the volumetric 
charge that would have resulted from the settlement revenue requirement model in Proceeding 
No. 15AL-0299G to generate the lower revenue requirement; and (3) applying the lower volumetric charge to actual volumes sold during January and February 2018.  Atmos further proposes that the parties to this proceeding fully investigate the deferred amount after which the Commission could order it to be returned to customers through a negative rate rider or as an offset to another rate rider of a similar form.
b. Interim or Provisional Rates
15. Atmos states that the Recommended Decision, if implemented, would allow the Company to increase its revenues by approximately $2.1 million per year.  Atmos argues that if the Company’s rates do not reflect that $2.1 million increase, the Company “will be incurring a substantial month over month liability to compensate customers for the change in the tax laws without the otherwise offsetting rate increase recommended by the ALJ or even such offsetting rate increase as may ultimately be awarded by the Commission.”
  
16. Atmos also states that the Company’s initial estimate of the impacts of the TCJA is coincidentally a net reduction in revenue requirements of approximately $2.0 million to $2.15 million.

Because the Recommended Decision’s approved revenue increase is roughly equal to the estimated impact of the TCJA, Atmos requests that the Commission order interim rates under § 40-6-111(d), C.R.S., at the base rate levels currently in effect (i.e., with no rate 

17. increase) effective March 1, 2018.  Atmos argues that the conversion of current rates into interim or provisional rates makes them subject to true-up.  Atmos further argues that while the Company would be entitled to prospective relief in the form of new rates (albeit at current levels), it would not be entitled to collect additional monies from customers above and beyond those levels.  

c. Remand to ALJ

18. Atmos states that while it fully intends to participate in the statewide TCJA process, the Company proposes additional hearings in this proceeding given the unique circumstances of this pending rate case.  Atmos requests that the Commission refer this matter back to the ALJ with instructions to:  (1) take evidence on the impacts from the test year results due to the TCJA; (2) take evidence on any other changes to the recommended decision that may be appropriate in light of the inclusion of the 2018 impacts of the TCJA; and (3) make recommendations regarding how to return to customers the savings tracked in the proposed deferred accounting and how to return to customers any difference between the interim 
or provisional rates and the rates ultimately approved, if any. Atmos proposes that a new recommended decision would issue, subject to the normal exceptions process.  

19. To accommodate these additional proceedings, Atmos states that it is willing to extend the effective date of the tariff sheets filed under Advice Letter No. 530 from July 2, 2017 to July 1, 2018.  This would reset the 210-day suspension period through January 27, 2019.

3. OCC’s Response to the TCJA Motion

In its response to the TCJA Motion, the OCC states that it generally supports Atmos’ proposal for deferred accounting and the adoption of provisional rates.  The OCC states 

20. that these measures will ensure that consumers receive the benefits of the TCJA retroactively to January 1, 2018.  However, the OCC seeks clarification on the terms of the proposed remand to the ALJ.  

21. The OCC argues that Atmos’ remand proposal raises the question of whether the entire record will be reopened for an entirely new recommended decision or whether the additional proceedings will result in a supplemental recommended decision that leaves the substance of ALJ Denman’s prior recommended decision intact.  The OCC further raises concerns about Atmos’ proposed remand procedures in light of the Commission’s requirement that Atmos propose how new prospective rates that incorporate TCJA impacts will be established pursuant to the order in the statewide TCJA proceeding.  The OCC concludes that it would be more efficient and result in judicial economy for the Commissioners to hear and address the impacts of the TCJA and allow the recommended decision issued by the ALJ to proceed through the existing exceptions process.
C. Findings and Conclusions

22. We deny the TCJA Motion for the reasons set forth below.
23. First, it is premature to render a decision on Atmos’ proposed calculation of the regulatory liability established for the abbreviated two-month period of January 1, 2018 through February 28, 2018.  We agree with Atmos’ previous position that a statewide approach for all Colorado investor-owned electric and natural gas utilities, including the Company, would ensure that ratepayers throughout the state have an equal opportunity to see the benefits of the TCJA in lower rates and that all utilities regulated by this Commission should receive comparable treatment.

24. Second, Atmos’ proposal for the establishment of interim or provisional rates is unsupported.  While the Commission may determine in its final decision that Atmos’ base rate revenues should be increased, the amount of that increase may not be reflective of the unaltered implementation of the Recommended Decision.  There also is no evidence in this proceeding, or even an attempt of a showing, addressing the prospective impacts of the TCJA.  

25. In addition, Atmos requests “interim rates” that are, in actuality, its current rates.  Pursuant to § 40-6-111(d), C.R.S., interim rates may be implemented when a utility is in a revenue deficiency position.  Here, Atmos has not shown that interim rates are appropriate, or that the difference between what the ALJ proposed as a revenue increase and its current rates constitute a revenue deficiency harmful to the ongoing operations of the Company.  

26. Finally, Atmos’ proposal for the case to be remanded to the ALJ for additional hearings on the TCJA impacts and for a new recommended decision is rejected..  With the exception of the settled issues in this case, Atmos has not explained how its remand proposal fosters fairness to the parties or any administrative efficiency.  Atmos also does not explicitly request that the Commission set aside Decision No. R18-0014 when it requests a “new recommended decision…subject to the normal exceptions process.”

II. ORDER

A. It Is Ordered That:

1. The Motion to Establish Deferred Accounting to Account for the Impact of the Tax Cuts and Jobs Act, Place Interim or Provisional Rates into Effect on March 1, 2018, and Refer this Proceeding Back to the Administrative Law Judge filed by Atmos Energy Corporation on January 29, 2018 is denied. 

2. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
February 16, 2018.
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� Decision No. C17-0564, issued July 12, 2017, Proceeding No. 17AL-0429G.


� TCJA Motion, p. 6.


� TCJA Motion, p. 6.  (Underscoring Omitted)


� Motion to Strike Staff’s Amended Corrected Statement of Position and Response in Opposition to the Colorado Office of Consumer Counsel’s Motion to Reopen Evidentiary Record filed by Atmos on January 5, 2018.


� TCJA Motion, p. 10.
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