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I. BY THE COMMISSION

A. Statement

1. Through this Decision we grant all requests for intervention and establish the requestors as parties in this proceeding, with the exception of Ms. Leslie Glustrom, consistent with the discussion below. 
B. Procedural Background

2. On November 28, 2017, Public Service Company of Colorado (Public Service) filed an Accelerated Depreciation/Renewable Energy Standard Adjustment (RESA) Reduction Application. Public Service seeks an order allowing it to:  (a) modify the depreciation schedules for Comanche units 1 and 2; (b) establish a regulatory asset to account for the associated costs; (c) reduce the RESA charge from 2 percent to 1 percent effective late 2021 or early 2022; and (d) increase base rates in early 2022.  

3. Through Decision No. C17-1022-I, issued December 8, 2017, the Commission established an intervention period through January 8, 2018, and shortened response time to January 16, 2018. The Commission stated it would allow intervention of any party to Public Service’s electric resource planning proceeding, Proceeding No. 16A-0396E (Public Service ERP), but required parties in that proceeding to file a notice of participation within this proceeding.   

C. Interventions and Parties

1. Requests for Intervention

4. Within the intervention period, Energy Outreach Colorado (EOC) and Leslie Glustrom filed requests for intervention, and the following parties to the Public Service ERP filed notices of participation:  Climax Molybdenum Company (Climax); Coalition of Ratepayers (Ratepayers); Colorado Energy Consumers (CEC); Colorado Energy Office (CEO); Colorado Office of Consumer Counsel (OCC); Colorado Solar Energy Industries Association (COSEIA); Commission Staff; Holy Cross Electric Association, Inc. (Holy Cross); Intermountain Rural Electric Association (IREA); Sierra Club; Vote Solar; and Western Resource Advocates (WRA).
5. On January 8, 2018, EOC filed a motion to intervene pursuant to Rule 1401 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. EOC states it has a tangible and pecuniary interest in ensuring the energy needs of low-income customers in Public Service’s territories are met, at rates that are just and reasonable such that EOC’s services are not required for a growing number of Colorado citizens, and the needs of its constituency are not expanded. EOC contends that no other party can or does fulfill the organization’s statutory mandate to represent interests of low-income customers. EOC explains that it supports in principle Public Service’s proposed closure of Comanche units 1 and 2 but is concerned the approach could result in cost shifting to low-income customers.
6. On January 8, 2018, Ms. Glustrom filed a petition to intervene pursuant to 
§ 40-6-109, C.R.S., and Rule 1401, 4 CCR 723-1. Ms. Glustrom states that she satisfies the standards in § 40-6-109(1), C.R.S., and Rule 1401 in that she has a pecuniary interest in the outcome of this proceeding as an Xcel ratepayer and stockholder and as a resident of the City of Boulder. Ms. Glustrom states that decisions in this proceeding concerning accelerated depreciation of Comanche units 1 and 2, future treatment of the RESA, and a possible General Rate Schedule Adjustment will directly impact her future pecuniary interests. Ms. Glustrom contends that OCC cannot adequately represent her interests, particularly since OCC joined the Stipulation in the Public Service ERP that gave rise to this proceeding, and Ms. Glustrom expects to oppose aspects of that agreement. Finally, Ms. Glustrom states that her history of interventions demonstrates her strong interest in and unique knowledge of the issues and that no other party can adequately represent her interests.

2. Response and Reply
7. On January 16, 2018, Public Service filed a response objecting to Ms. Glustrom’s intervention. Public Service argues Ms. Glustrom fails to differentiate her interests as a customer from those of any other potential customer. Public Service contends that Ms. Glustrom’s disagreement with OCC over the Stipulation in the Public Service ERP is a difference of strategy and not of interest. Public Service notes the Commission twice denied Ms. Glustrom’s requests to intervene in the Public Service ERP, and asserts that Ms. Glustrom’s current pleading provides no new reasons to grant her request. 
8. On January 23, 2018, Ms. Glustrom filed a request for leave to reply and a reply to Public Service’s response. In seeking leave, Ms. Glustrom asserts Public Service “made unclear statements about Colorado law governing intervention”
 and suggests Public Service opposes her intervention because of positions she may take in this proceeding. In accordance with Rule 1308(b), 4 CCR 723-1, we will allow Ms. Glustrom to reply to Public Service’s response, although we note it is unusual for a party to reply to a response. In her reply, Ms. Glustrom offers the following additional reasons to support her intervention:  (a) she has access to historical discovery and information about Public Service that no other intervenor is likely to introduce in this proceeding; and (b) the focus of this proceeding is more on rate-related issues than the Public Service ERP in which her pervious requests to intervene were denied.  

3. Intervention Findings and Conclusions 
9. EOC and Ms. Glustrom request permissive intervention in accordance with Rule 1401(c), 4 CCR 723-1. This rule states, in relevant part: 

A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. … The Commission will consider these factors in determining whether permissive intervention should be granted.  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene. 
10. Rule 1401(c) requires additional discussion for certain motions representing ratepayer interests: 
If a motion to permissively intervene is filed in a natural gas or electric proceeding by a residential consumer, agricultural consumer, or small business consumer, the motion must discuss whether the distinct interest of the consumer is either not adequately represented by the OCC or inconsistent with other classes of consumers represented by the OCC. 
11. Pursuant to Rule 1500, 4 CCR 723-1, the person seeking leave to intervene by permission bears the burden of proof with respect to the relief sought. 

12. We find EOC meets the requirements of Rule 1401(c) for permissive intervention including demonstrating that the proceeding may substantially affect its pecuniary or tangible interest. We further find EOC represents specific interests in addition to residential, agricultural, and small business ratepayer customer interests in its advocacy for low-income ratepayers who generally do not have a voice at the Commission. As a result, we grant the request for intervention.

13. Ms. Glustrom states she meets the standard for intervention in § 40-6-109, C.R.S., as she is both “interested in” and will be “affected by” any order that may issue in this proceeding. As upheld by Colorado courts, the Commission has consistently rejected Ms. Glustrom’s arguments that the statute creates a right of intervention for Ms. Glustrom.
 We reject Ms. Glustrom’s arguments regarding § 40-6-109, C.R.S., consistent with prior judicial and Commission decisions. Ratepayers, including Ms. Glustrom, do not have a “right” to intervene based on § 40-6-109, C.R.S. 
14. In the Public Service ERP, the Commission twice found Ms. Glustrom failed 
to meet the requirements of Rule 1401(c) for permissive intervention. Through Decision 
No. C16-0663-I, issued July 15, 2016, the Commission affirmed the test for adequate representation is identity of interest and found Ms. Glustrom did not overcome the presumption of adequate representation as a ratepayer by OCC. The Commission found Ms. Glustrom’s claims of expertise were insufficient to overcome the fact that other parties represented her interests. The Commission found Ms. Glustrom’s interests as a shareholder were represented by Public Service, which has a fiduciary duty to represent shareholder interests. Through Decision No. C17-0796-I, issued September 28, 2017, the Commission found Ms. Glustrom raised no new arguments from those previously considered and again denied her request for intervention.
15. We find Ms. Glustrom does not provide anything new here to convince us that she meets the requirements of Rule 1401(c) for permissive intervention in this proceeding. 

16. Ms. Glustrom seeks intervention to represent residential ratepayer interests. She must therefore meet the requirement in Rule 1401(c) to discuss whether the distinct interest of the consumer is either not adequately represented by OCC or inconsistent with other classes of consumers represented by OCC. Ms. Glustrom does not overcome the presumption of adequate representation through evidence of bad faith, collusion, or negligence on behalf of OCC.
 We find she does not make a compelling showing of why OCC’s representation is inadequate.
 We conclude that Ms. Glustrom’s claim of differentiation from OCC rests largely on her desire to contest aspects of the Stipulation in the Public Service ERP. The terms of that agreement are not at issue in this proceeding and therefore do not support Ms. Glustrom’s contention that her interests as a ratepayer are not adequately represented by OCC. 
17. We further find Ms. Glustrom’s interests as a stockholder are represented. As we have previously emphasized, Public Service has a fiduciary responsibility to its stockholders and is expected to represent their interests. 
18. Finally, we find Ms. Glustrom’s interests as a resident of the City of Boulder and claimed areas of expertise and concern regarding coal plant depreciation, and access to historical discovery and unique information, do not make her interests so distinct from other intervenors that her participation is required. We are not persuaded that other intervenors will be unable to provide adequate expertise and information for our consideration of the application.  

19. For these reasons, we deny Ms. Glustrom’s request for intervention.
 As a 
non-party, Ms. Glustrom is welcome to present her positions and concerns through public comment. Further, Ms. Glustrom is not precluded from working with parties in this proceeding to address her concerns.
20. We acknowledge, as parties in this proceeding, the following Public Service ERP parties that filed a notice of participation:  CEC; CEO; Climax; Commission Staff; COSEIA; Holy Cross; IREA; OCC; Ratepayers; Sierra Club; Vote Solar; and WRA.
21. The following are therefore parties in this proceeding:  CEC; CEO; Climax; Commission Staff; COSEIA; EOC; Holy Cross; IREA; OCC; Public Service; Ratepayers; Sierra Club; Vote Solar; and WRA.
II. ORDER

A. It Is Ordered That:

1. The motion to intervene of Energy Outreach Colorado (EOC) filed on January 8, 2018, is granted, consistent with the discussion above. 

2. The request for leave to reply and reply of Leslie Glustrom filed on January 23, 2018, is granted, consistent with the discussion above.
3. The petition to intervene of Ms. Glustrom filed on January 8, 2018, is denied, consistent with the discussion above. 

4. We acknowledge, as parties in this proceeding, the following Public Service ERP parties that filed a notice of participation:  Climax Molybdenum Company (Climax); Coalition of Ratepayers (Ratepayers); Colorado Energy Consumers (CEC); Colorado Energy Office (CEO); Colorado Office of Consumer Counsel (OCC); Colorado Solar Energy Industries Association (COSEIA); Commission Staff; Holy Cross Electric Association, Inc. (Holy Cross); Intermountain Rural Electric Association (IREA); Sierra Club; Vote Solar; and Western Resource Advocates (WRA).
5. CEC; CEO; Climax; Commission Staff; COSEIA; EOC; Holy Cross; IREA; OCC; Public Service Company of Colorado; Ratepayers; Sierra Club; Vote Solar; and WRA are parties in this proceeding.

6. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONER’S WEEKLY MEETING
January 24, 2018.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� Glustrom Request at p. 1.


� See Glustrom v. PUC, 11CV8131 (Order Dismissing Appeal, July 11, 2012); see also e.g., Decision No. C14-1247 issued October 16, 2014, in Proceeding No. 14AL-0660E (denying Ms. Glustrom’s intervention, including that she does not have a right to intervene pursuant to statute).


� See Denver Chapter of the Colo. Motel Ass’n v. City & County of Denver, 374 P.2d 494, 496 (Colo. 1962) (finding no intervention of right in the absence of such factors as fraud, collusion, and bad faith); Estate of Scott v. Smith, 577 P.2d 311, 313-14 (Colo. App. 1978) (finding adequate representation where no evidence of bad faith, collusion, or negligence on the part of the representative).


� See Feign v. Alexa Group, Ltd., 19 P.3d 23, 26 (Colo. 2001) (requiring a compelling showing to demonstrate why representation by the party charged by law with representing the individual’s interest is not adequate).


� Commissioner Frances Koncilja does not join the Commission decision denying Ms. Glustrom’s intervention. In this instance, Commissioner Koncilja finds that Ms. Glustrom should be granted permissive intervention pursuant to Rule 1401(c).  
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