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I. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission (Commission) issues this Notice of Proposed Rulemaking to amend the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings contained in 4 Code of Colorado Regulations 
723-7-7340 and 723-7-7355 regarding the State Safety Oversight (SSO) Program Standard for Rail Fixed Guideway Systems (Program Standard). The proposed rules implement the requirements of the federal “Moving Ahead for Progress in the 21st Century Act” (MAP-21), new Federal Transit Administration (FTA) SSO Rules found at 49 Code of Federal Regulations (CFR) Part 674 (Part 674), the System Safety Program Plan (SSPP) requirements of 49 CFR Part 659.19 (Part 659.19) that will be in place until one year after the implementation of the Public Transportation Agency Safety Plan (PTASP) rules that will be codified at 49 CFR Part 673, and the draft PTASP rules that are proposed to be codified at 49 CFR Part 673 (Proposed Part 673). 

2. We do not propose amendments to Rules 7000 through 7099 (General Provisions), 7100 through 7199 (Operating Authority), 7200 through 7299 (Crossings and Warning Devices), 7300 through 7339 (General Safety), and 7400 through 7404 (Employment of Class I Railroad Peace Officers) because there are no changes required through the 
above-mentioned authorities.    

3. We welcome comments from interested participants.  To the extent a participant disagrees with the proposed rules, comments should include suggested rule revisions, in legislative format. 

B. Proposed Rule Changes   

4. We request that interested parties, including rail fixed guideways, rail fixed guideway systems, and transit agencies regulated by these rules, comment on the following rules and propose any alternative rules, in legislative format, that are consistent with the federal statutory and regulatory changes.
1. Applicability
5. Proposed Rule 7340 makes a minor change to state which rule numbers are applicable.
2. Definitions 

6. A substantial number of definitions have been added to proposed Rule 7341 to add and define terms used in the SSO Program Standard rules.  These definitions include definitions from Part 674 and Proposed Part 673 rules.  Other definitions have been modified to better match those in Part 674 and Proposed Part 673.  Additionally, some definitions have been removed that are no longer found in Part 674 or Proposed Part 673. 

3. Incorporation by Reference 

7. References incorporated into these rules are updated in proposed Rule 7342 to incorporate by reference Part 674 and Part 659.19.  Incorporation of 49 CFR Part 15 and 1520 are removed since security oversight has been removed from SSO responsibility.  Additionally, the Commission incorporates by reference Tables I, II, and III of the Department of Defense Standard Practice System Safety MIL-STD-882E.

4. State Safety Oversight Program Management, Policies, and Objectives 

8. Proposed Rule 7434 is entirely new and puts in place the program management, policies, and objectives of the SSO program as are required by the Part 674 rules.  This section outlines the Commission’s policies and objectives that govern SSO activities, outlines the Commission’s enforcement authorities for the program, outlines how ongoing communications will occur between the Commission and rail transit agencies, addresses the Commission’s reporting requirements to the FTA, and provides the required statements to show that our program has no conflicts of interest to oversee rail transit agencies.
5. SSO Program Standard Development

9. Proposed Rule 7344 is entirely new and provides information required by Rule 674 regarding the process the Commission will use to make any revisions to the Program Standard and how the revised Program Standard will be provided to rail transit agencies.
6. Public Transportation Agency Safety Plan (PTASP)

10. Proposed Rule 7345 replaces current Rule 7343 and outlines the elements that are required to be included in a rail transit agency PTASP.  Under the requirements of Part 674, the elements required in the current SSPP that are codified at Part 659.19 will be the required elements of the PTASP until one year after the rules in Part 673 become effective.  We have chosen to incorporate the required elements of the Proposed Part 673 rules in combination with the required elements of Part 659.19 now as the states are being encouraged to by the FTA.  We believe that any changes between the Proposed Part 673 rules and the final Part 673 rules will be minor, so we have chosen to incorporate the requirements into our Program Standard now to avoid major changes to have to be made by rail transit agencies to their PTASPs once Part 673 becomes effective.
7. System Security Plan
11. Under MAP-21, the requirements for security oversight of rail transit agency systems is eliminated.  We therefore delete the current Rule 7344 regarding System Security Plans in its entirety to comply with the new law.
8. Submittal and Review of the PTASP
12. Proposed Rule 7346 makes changes to the current Rule 7345 to make language and report review requirements consistent with Part 674 rules and to remove the security plan submittal and review requirements.
9. Corrective Action Plan (CAP)
13. Proposed Rule 7347 replaces existing Rule 7346 and makes substantial changes to the CAP process to comply with the requirements in Part 674.
14. Under Part 674, all hazards are now required to be reviewed by the Commission and all CAPs must be approved by the Commission before the corrective action is started.  Because hazards can be categorized as eliminated, low risk, medium risk, serious risk, and 
high risk, proposed Rule 7347 contemplates two separate processes for how the Commission 
will address CAPs depending on the risk assessment category assigned to the hazard.  
The rule proposes using severity category descriptions and criteria found in Table I of the 
MIL-STD-882E, and probability levels defined in Table II of the MIL-STD-882E to define the risk assessment categories in Table III of the MIL-STD-882E.  
15. Under proposed Rule 7347, those hazards that fall into the risk assessment category of “High” (1A, 2A, 1B, 2B, 1C) would require direct reporting and submittal of a CAP directly to the Commission for review and approval.  This process would be the same as the Commission’s existing CAP procedure.
16. Under proposed Rule 7347, all remaining hazards in risk categories “Serious”, “Medium”, “Low”, and “Eliminated” would be initially reviewed by Staff of the Commission.  Any CAP that is generated from the hazard analysis would be reviewed and preliminarily approved by Staff of the Commission for the purposes of the rail transit agency moving forward with the corrective action.  The Commission would provide final review and approval of CAPs on a quarterly basis.
17. Under proposed Rule 7347, for those events where emergency corrective action must be taken immediately to ensure safety, the proposed rule allows immediate action to be taken as long as the Commission is immediately notified of the event with the rail transit agency following up with subsequent review and approval by the Commission.
10. Accident Notification
18. The accident notification rules are being changed to match the accident notification requirements in Part 674.  Additionally, notification methods have been revised to remove facsimile reporting.
11. Investigations and Reporting Procedures for Accidents 

19. Proposed Rule 7349 includes changes to the accident investigation and reporting procedures to incorporate requirements from Part 674.  Additionally, investigation and reporting of hazards has been removed from this section and codified in a different rule.  This proposed rule modifies the requirements of existing Rule 7348 to provide requirements of enhanced SSO oversight of investigations and provides a written process for how the Commission will work with a rail transit agency if there is any disagreement in the findings of the rail transit agency investigation versus the Commission’s review of the investigation.

12. Investigations and Reporting Procedures for Hazards

20. New proposed Rule 7350 outlines separate requirements for the investigation and reporting procedures for hazards required by Part 674.  This rule establishes the definitions for severity categories, probability levels, and the risk assessment matrix from the MIL-STD-882E as the standard for how hazards on rail fixed guideway public transportation systems will be categorized.  

13. Rail Transit Authority (RTA) Internal Safety Reviews
21. Proposed Rule 7351 makes changes to existing Rule 7349 to comply with the requirements in Part 674 and to remove the existing security review requirements. 

14. Commission Safety Audits
22. Proposed Rule 7352 makes changes to existing Rule 7350 to outline the Commission’s audit process under the Part 674 rules.
15. Safety Oversight of Rail Fixed Guideway System Design, Construction, Pre-Operational Testing, and Operation Start-Up
23. Proposed Rule 7353 changes existing Rule 7351 to require the Commission to provide oversight and review of rail fixed guideway system design, construction, pre-operational testing, and operation start-up changes as required by Part 674.  Previously, the Commission has only provided guidance in these areas.
16. Inspection of Records

24. Proposed Rule 7354 clarifies that records necessary for the Commission to perform its SSO functions shall be made available to the Commission upon request.
17. Safety Data Acquisition/Analysis

25. Current Rule 7353 regarding the requirement of a transit agency to review and analyze information and documentation required by the rule is being eliminated in its entirety.  The requirements of this rule have been added throughout these proposed rules to comply with the Proposed Part 673 and Part 674 rules.
18. Variances

26. Minor language changes are proposed for Rule 7355 to change “transit agency” to “RTA,” as has been proposed throughout the new rules. 
C. Conclusion

27. The statutory authority for the rules proposed here is found at §§ 24-4-101 et seq., 40-18-101, -102, -103, and -104, C.R.S.
28. The proposed rules in legislative (i.e., strikeout/underline) format (Attachment A) and final format (Attachment B) are available through the Commission’s Electronic Filings (E‑Filings) system at:
       https://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=18R-0110R.
29. The Commission encourages and invites public comment on all proposed rules.  We request that commenters propose any changes in legislative redline format.

30. This matter is referred to an Administrative Law Judge (ALJ) for the issuance of a recommended decision.

31. The ALJ will conduct a hearing on the proposed rules and related issues on April 2, 2018.  
32. The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before the hearing, the Commission requests that comments be filed no later than March 5, 2018, and that any pre-filed comments responsive to the initial comments be submitted no later than March 19, 2018.  The Commission prefers that comments in this proceeding be filed using its E-Filing System at:

https://www.dora.state.co.us/pls/efi/EFI.homepage  
The Commission will consider all submissions, whether oral or written.

33. Interested persons may provide oral comments at the public hearing unless the ALJ deems oral presentations unnecessary.
II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking (including Attachment A and Attachment B) attached hereto, shall be filed with the Colorado Secretary of State for publication in the March 10, 2018, edition of The Colorado Register.

2. This matter is referred to an Administrative Law Judge (ALJ) for the issuance of a recommended decision.

3. A hearing on the proposed rules and related matters shall be held as follows:

DATE:
April 2, 2018 

TIME:
9:00 a.m. until not later than 5:00 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

4. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the ALJ deems oral presentation unnecessary.  The Commission prefers and encourages interested persons to pre-file comments through its 
E-Filing System at https://www.dora.state.co.us/pls/efi/EFI.homepage in this proceeding 
(18R-0110R).

5. Interested persons may file written comments in this matter.  The Commission requests that initial pre-filed comments be submitted no later than March 5, 2018, and that any pre-filed comments responsive to the initial comments be submitted no later than March 19, 2018.  The Commission will consider all submissions, whether oral or written.

6. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 15, 2018.
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