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I. BY THE COMMISSION

A. Statement

1. By this Decision, we adopt temporary rules to implement the new State Safety Oversight (SSO) Program Standard for Rail Fixed Guideway Systems (Program Standard) pursuant to the procedures prescribed in § 24-4-103(6)(a), C.R.S.  These temporary rules implement the new Program Standard requirements of the “Moving Ahead for Progress in the 21st Century Act” (MAP-21), new Federal Transit Administration (FTA) SSO Rules found at 49 Code of Federal Regulations (CFR) Part 674 (Part 674), the System Safety Program Plan requirements of 49 CFR Part 659.19 (Part 659.19) that will be in place until one year after the implementation of the Public Transportation Agency Safety Plan (PTASP) rules that will be codified at 49 CFR Part 673, and the draft PTASP rules that are proposed to be codified at 49 CFR Part 673 (Proposed Part 673). In accordance with § 40-2-108(2), C.R.S., these temporary rules are effective for 210 days from the effective date of this Decision, or until the Commission issues permanent rules in this matter. 
B. Background

2. On April 15, 2016, the new Part 674 rules issued by FTA became final and started a three-year time period within which SSO programs across the country must be certified as compliant with the Part 674 rules.  One of the requirements for an SSO program to be certified is to update the Program Standard to comply with and enforce the requirements of the Part 674 rules. The revised Program Standard must be in place prior to Colorado submitting its application to FTA for certification to the Part 674 rules.

3. Any state required to have an SSO program where the SSO program is not certified by April 15, 2019, will have all FTA transit funding withheld from the state until the SSO program has been certified by FTA as compliant with the Part 674 rules.

C. Findings and Conclusions

4. The Commission may adopt a temporary rule without engaging in the processes required for a permanent rule “only if the agency finds that immediate adoption of the rule is imperatively necessary to comply with a state or federal law or federal regulation or for the preservation of public health, safety, or welfare and compliance with the requirements [to complete a permanent rulemaking] would be contrary to the public interest and makes such a finding on the record.” Section 24-4-103(6)(a), C.R.S.  For the reasons stated below, we find that immediate adoption of these temporary rules is imperatively necessary to ensure that Colorado timely complies with federal law and federal regulation to provide for the public health, safety, and welfare of the traveling public that use both rubber tire transit and rail fixed guideway systems funded by FTA transit grants in Colorado.  

5. Colorado is prohibited from submitting its application for Part 674 certification until the new Program Standard is in place.  FTA has indicated that it prefers applications for certification be filed no later than April 15, 2018, with an absolute submission deadline of September 30, 2018.  If Colorado fails to achieve Part 674 certification by the April 15, 2019 compliance deadline, Colorado risks having approximately $750 million in transit funds withheld until certification is achieved.  This withholding of funds affects every FTA transit grant in Colorado from grants to small, rural rubber tire transit agencies to all funds received by the Denver Regional Transportation District for use in its transit construction and operations.

6. Rulemaking is a lengthy process involving a notice period, opportunity to hear the public’s views both orally and in writing, time for the Commission to analyze and adopt the final rules, and time to file the final rules with the Secretary of State for publication in The Colorado Register. If the Commission waits until permanent rules are in place, it will not be able to file its application for certification by the FTA’s preferred date of April 15, 2018.  Further, should any issues arise during the rulemaking process that would require additional hearings and delay the Commission’s adoption of the permanent rules, the Commission may not be able to file its application by the FTA’s absolute submission deadline of September 30, 2018.  Submitting a late application risks not achieving certification by the April 15, 2019 compliance deadline and jeopardizes the state’s FTA transit funding.  
7. We find that this matter requires our immediate and continuing attention to comply with federal law and regulation, and to protect public safety in Colorado.  We also find that the time that will transpire before completing a permanent rulemaking for the Program Standard risks timely compliance with federal law and regulation, and the safety of the traveling public in Colorado.  Thus, immediate adoption of temporary rules implementing the Program Standard is imperatively necessary to timely comply with federal law and regulation, and preserve public health, safety, and welfare for Colorado’s traveling public.  

8. By this Decision, we adopt temporary rules that implement the Part 674 compliant Program Standard to allow Colorado to timely submit its application for Part 674 compliance certification. 
9. In the permanent rulemaking that will be opened concurrently with these temporary rules, we will put forth the Program Standard for permanent rules.
10. The temporary rules shall be effective on the mailed date of this Decision, and shall remain in effect until permanent rules become effective or for 210 days, whichever period is less.

11. The temporary rules in legislative (strikeout and underline) format, and the temporary rules in final version format are available through the Commission’s E‑Filings system
 at:  https://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=18R-0102R.
II. ORDER

A. The Commission Orders That:

1. The rules in final version format available in this proceeding through the Commission’s E-Filings system are hereby adopted as temporary rules for the reasons described above and pursuant to the provisions of § 24-4-103(6)(a), C.R.S.

2. The temporary rules shall be effective on the mailed date of this Decision.
3. The 20-day period provided in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 15, 2018.
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� From the Electronic Filings (E-Filings) system page (� HYPERLINK "https://www.dora.state.co.us/pls/efi/EFI.homepage" �https://www.dora.state.co.us/pls/efi/EFI.homepage�), the rules can also be accessed by selecting “Search” and entering this proceeding number (18R-0102R) in the “Proceeding Number” box and then selecting “Search”.  
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