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I. BY THE COMMISSION

A. Statement

1. On January 4, 2018, Staff of the Colorado Public Utilities Commission (Staff) submitted a filing requesting the Commission open a proceeding to consider whether there is effective competition for basic service in additional areas of the state, and to make certain preliminary determinations prior to launching any analysis.  

2. Consistent with the discussion below, we reject the filing and will not open a proceeding for the purposes requested.    

B. Discussion

3. In its January 4, 2018 filing, Staff recommends that the Commission: (1) open a proceeding to review additional geographic areas in Colorado for effective competition determinations; and (2) seek information regarding data available to analyze the existence of competition in geographic areas at levels of granularity other than whole wire centers.  

4. Staff does not propose specific areas for review or make any claim as to which areas the evidence will support a finding of effective competition.  Instead, Staff requests that the Commission first issue a preliminary decision: (a) identifying which Colorado wire centers it wants to review to determine the existence of effective competition; (b) identifying whether it wants to analyze full wire centers or geographic areas other than whole wire centers; and (c) determining who will bear the burden of proof on foreseeably contested issues.  

5. Within its filing, Staff presents information regarding the status of findings of effective competition and the Colorado High Cost Support Mechanism (HCSM).  Specifically, Staff states that, to date, the Commission has examined 104 out of the total 286 wire centers in Colorado, deeming 102 to be effective competition areas.  Of the remaining 182 unexamined wire centers, Staff represents that 84 currently receive funding from the HCSM. 

6. Staff further states that the HCSM funds are distributed to eligible providers of basic local exchange in high cost areas of Colorado.  Geographic areas – historically examined on a wire center basis – may be eligible for HCSM funds if they lack effective competition.  Areas the Commission finds have effective competition pursuant to § 40-15-207, C.R.S., are no longer eligible to receive HCSM. 
7. Staff timely submitted its filing in accordance with paragraph 9.4 of the Modified Stipulation and Settlement Agreement approved by the Commission in Proceeding 
Nos. 15M-0158T and 14M-0947T.

C. Findings and Conclusions

1. Staff Filing

8. The General Assembly has opened its 2018 session.  At least one bill related to the HCSM has been introduced in the Senate.  Senate Bill 18-002, with a short title of “Financing Rural Broadband Deployment,” contains several provisions that will effect HCSM distributions and fund transfers to support broadband development in rural areas of the state.

9. As evident in Staff’s filing, the fund’s HCSM and findings of effective competition are inextricably related.  We therefore decline to open a proceeding to consider effective competition at this time, because we expect the General Assembly will consider, and possibly revise, the HCSM statutory framework in the coming months.  

10. While statewide policies continue to develop, we find the most prudent course of action is to monitor the potential enactment of new legislation and to engage with the stakeholders on these interrelated issues, as appropriate. 

2. Guidance to Staff

11. The Commission will move forward with additional findings of effective competition as soon as practical and necessary.  

12. Any new proceeding initiated by Staff shall be submitted pursuant to the existing Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 Code of Colorado Regulations (CCR) 723-2, including Rule 2205, rather than the terms of the Modified Stipulation and Settlement Agreement approved by the Commission in Proceeding Nos. 15M-0158T and 14M-0947T.  Under the current rules, Staff would present direct testimony on the specific geographic areas in Colorado where the evidence supports a finding of effective competition (either its presence or absence) after consideration of the factors set forth in 
§ 40-15-207, C.R.S.  
13. The geographic area for review of effective competition is presumed to be a wire center serving area; however, Staff may propose a different area for Commission consideration within its initial filing based on the evidence it presents, consistent with Rule 2205(b).  
14. Consistent with Rule 2205(b), other parties to a future proceeding may propose a geographic serving area that is smaller than a wire center.  As indicated in Rule 2205, any proponent of using an area different from a wire center serving area must provide data and information supporting its position.  
15. Consistent with Rule 1501, 4 CCR 723-1 of the Commission’s Rules of Practice and Procedure, the burden of proof and the initial burden of going forward shall be on the party that is the proponent of a decision. 
16. Although we are not opening a proceeding to consider additional areas of effective competition, we direct Staff to continue its ongoing efforts to obtain data in the remaining areas in Colorado, work with stakeholders, and develop its analysis and position on whether additional areas should be found to be with or without effective competition for basic service.
II. ORDER

A. The Commission Orders That:

1. The filing made by Staff of the Colorado Public Utilities Commission on January 4, 2018, is rejected, consistent with the discussion above. 

2. This Proceeding is closed.

3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 17, 2018.
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