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I. BY THE COMMISSION

A. Statement

1. This Decision stays, on the Commission’s own motion, Decision No. R18-0014 (Recommended Decision) issued by Administrative Law Judge (ALJ) Steven H. Denman on January 8, 2018.  The Commission also modifies the deadline for the filing of exceptions to the Recommended Decision. Consistent with the discussion below, exceptions shall be filed no later than March 7, 2018, and responses to exceptions shall be filed no later than March 21, 2018.

B. Discussion

2. On June 26, 2017, Atmos Energy Corporation (Atmos or Company) filed Advice Letter No. 530 with supporting testimony and exhibits.  The proposed effective date of the tariffs filed with Advice Letter No. 530 is July 27, 2017.  The Company stated the intent of this filing is to increase the Company’s annual revenues and to extend the Company’s existing System Safety and Integrity Rider (SSIR) to recover costs associated with various pipeline safety and integrity projects.  Atmos also proposed to consolidate its four Gas Cost Adjustment (GCA) divisions into two GCA divisions. 

3. Atmos sought to increase its base rate revenues by $2.9 million and to recover $476,000 in rate case expenses.  Atmos stated the proposed increase in base rates would result in a General Rate Schedule Adjustment (GRSA) rider of 8.52 percent.  Atmos also estimated the impact to a typical residential customer would be an increase of 3.8 percent if the proposed rates are placed into effect.  The estimated impact to a typical small commercial customer would be an increase of 2.5 percent.
4. In addition to the revenue increases through the GRSA, Atmos requested a 
five-year extension of the SSIR through December 31, 2023. 
On July 12, 2017, the Commission set the matter for hearing and suspended the proposed effective date of the tariff pages filed with Advice Letter No. 530 for 120 days, or until 

5. November 24, 2017, pursuant to § 40-6-111(1), C.R.S.  The matter was also referred to an ALJ for a recommended decision.

6. By Decision No. R17-0597-I, issued July 21 2017, ALJ Denman suspended the effective date of the tariff pages filed with Advice Letter No. 530 for an additional 90 days, or until February 22, 2018, pursuant to § 40-6-111(1), C.R.S.
7. By Decision No. R17-0665-I, issued August 16, 2017, the ALJ scheduled the evidentiary hearing for November 7 through 9, 2017.

8. The evidentiary hearing was held as scheduled on November 7 through 9, 2017. At the close of the hearing, the ALJ closed the evidentiary record.

9. The parties in this matter include:  Atmos, Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), and Energy Outreach Colorado.  Each of the parties filed a post-hearing Statement of Position (SOP) on November 22, 2017.

10. On December 12, 2017, Staff filed a “Notice of Filing Corrections to Staff’s Statement of Position and Attachment BAM-1.”

C. Post-Hearing Filings Addressing the Tax Cut and Jobs Act (TCJA)

11. On December 22, 2017, Staff filed a second “Notice of Filing Amended Corrections to Staff’s Statement of Position and Attachment BAM-1” and “Staff’s Amended Corrected Statement of Position,” and “Amended Correct [Hearing Exhibit 401 Attachment] BAM-1.”  Staff argued this “amendment is necessary to update Staff’s recommendations to reflect the impact of the reduction in the federal tax rate from 35% to 21%, which just became law and will become effective on January 1, 2018.”
  Staff claimed the impact of this change in the federal tax rate reduces the total revenue requirement in Staff’s model by $1,941,587, or about 4.5 percent  Staff also argued that:

The reflection of the lowered tax rates in authorized rates will likely take some time to implement for all the utilities and divisions regulated by the State of Colorado, and Staff will address the issues promptly in due course and in the proper proceedings. However, in the case of Atmos, this is the ideal time and Proceeding to incorporate the new tax rates into the Commission’s final decision on Atmos rates since the rates resulting from this Proceeding have not gone into effect but soon will. To be clear, Staff’s amendment only attempts to isolate the effect of changing the federal tax rate from 35% to 21% in Staff’s model for illustrative purposes.

(Footnote 2 omitted)

12. In the “Amended Corrected Statement of Position,” Staff recommended that the Commission should adopt Staff’s final recommended overall base revenue requirement of $39,672,537 and a base revenue decrease of $1,188,914.

13. On December 26, 2017, the OCC filed a Motion to Reopen Record and Request for Shortened Response Time (OCC Motion).  The OCC sought “to reopen the evidentiary record in this Proceeding and establish a procedural schedule to address the Tax Cuts and Job Act (“TCJA”) …, which … modifies the current federal corporate tax rate of 35% and sets the federal corporate tax rate beginning January 2, 2018, at 21%.”
  
14. The OCC argues that the TCJA, which was signed into law on December 22, 2017, “will have a direct effect upon matters discussed in this Proceeding, including, but not limited to, Atmos’ revenue requirement and customer rates.”
 The OCC requested that the Commission: (1) reopen the evidentiary record; (2) require the Company to update its requested revenue requirement to incorporate the new federal tax law; and (3) establish any further procedural requirements as necessary to allow the Parties to present evidence related to the limited issue of how the changes in the federal tax law should be incorporated into the revenue requirement to be determined in this Proceeding.

15. On January 5, 2018, Atmos filed a Motion to Strike Staff’s Amended Corrected Statement of Position and Response in Opposition to the Colorado Office of Consumer Counsel’s Motion to Reopen Evidentiary Record. For various reasons, Atmos requested that Staff’s Amended Corrected SOP and Amended Corrected BAM-1 be stricken and that the OCC Motion be denied.

16. In his Recommended Decision, ALJ Denman concludes that the “Amended Correct BAM-1” and “Staff’s Amended Corrected Statement of Position”
 constitute material substantive revisions to Staff’s revenue requirements model and to Staff’s SOP filed on November 22, 2017.  The ALJ finds that Staff had attempted to insert new evidence into the evidentiary record simply by filing and serving a notice to the other parties and attaching the new or updated evidence Staff wants in the record.  The ALJ thus determines that Staff’s “Amended Correct BAM-1” is not contained in the evidentiary record and states that it was therefore not considered in the rendering of the Recommended Decision

17. Likewise, the ALJ states that a motion for leave is required to amend or supplement an already filed pleading. Staff did not file a motion for leave to amend its SOP, and the ALJ thus concludes that Staff had no authority to file an amended SOP.   The ALJ further concludes that it is improper for Staff to use for argument the updated evidence Staff references in its “Amended Corrected Statement of Position.”  Hence, the ALJ states that the amendments to Staff’s SOP also were not considered in the rendering of the Recommended Decision.

18. With respect to the OCC Motion, the ALJ states in the Recommended Decision that, pursuant to § 40-6-111(1)(b), C.R.S., if the Commission does not issue its final decision establishing new rates by that date, Atmos could put the tariff sheets and rates filed with Advice Letter No. 530 into effect prospectively on February 23, 2018.  The ALJ states that the OCC admits the expiration of the 210-day suspension period without a Commission decision could allow Atmos to place the originally filed rates into effect on February 23, 2018. The ALJ notes, however, that the OCC fails to address how the Commission can grant the relief sought in the OCC Motion and still meet the “statutory suspension deadline.”

19. The ALJ thus denied the OCC Motion based on his findings that it would be: 
(1) contrary to a “statutory mandate” in § 40-6-101(1), C.R.S., that the Commission conduct its proceedings in a manner “as will best conduce the proper dispatch of business and the ends of justice”
 and (2) “fundamentally unfair to Amos’ Colorado customers”
 to extend the date for the final Commission decision to an uncertain date after the statutory suspension period expires.  Specifically, the ALJ states that during the period after the expiration of the suspension period when Atmos may put into effect the full rate increase it filed in June 2017, Atmos’ customers: “would be exposed to paying the filed rates – for however long it takes until the Commission issues its decision on exceptions – without any chance of a refund of payments in excess of the rates finally adjudicated by the Commission.”

D. Findings and Conclusions

20. Atmos states in its response in opposition to the OCC Motion that there is no dispute that the TCJA was signed into law and went into effect on January 1, 2018.  While Atmos states that the Company is not yet aware of the final impact of the law on its rates, it agrees with both Staff and the OCC that the impacts of the TCJA should be flowed through to the Company’s customers.  Atmos suggests that other states have initiated statewide proceedings for all utilities to determine the impacts of the changes in the federal tax law for each utility and how to pass those benefits on to customers through lower rates.  However, Atmos provides no reasonable path forward for the Commission to follow in this Proceeding with respect to the Company’s own specific circumstances that must be taken into account and, in particular, the historic test year utilized in its cost of service study.  Instead, Atmos simply requests the issues raised by Staff and the OCC be stricken or denied and that any potential customer benefits be deferred during the pendency of a separate proceeding that will address the impact of the TCJA sometime in the future.

21. We are not inclined to establish new base rates for Atmos in this Proceeding based on federal tax provisions that are no longer in effect before we understand:  (1) how Atmos will return to customers the savings from the materially lower corporate tax rates that are accruing relative to the tax-related expenses in current rates and any new rates based on the evidentiary record in this rate Proceeding; and (2) how Atmos will put into place rates that are further adjusted to account fully for the various changes in tax law in the TCJA.
22. Pursuant to § 40-6-109(2), C.R.S., a written recommended decision shall become the decision of the Commission, subject to the provisions of § 40-6-115, C.R.S., if no exceptions are filed within 20 days after a recommended decision is served on the parties, “or unless such decision is stayed within such time by the commission upon its own motion….”

23. Rule 4 Code of Colorado Regulations 723-1-1505(a) of the Commission’s Rules of Practice and Procedure similarly states:
A recommended decision becomes the Commission’s decision unless, within 20 days or such additional time as the Commission may allow, any party files exceptions to the recommended decision or the Commission orders the recommended decision to be stayed. A stay of a recommended decision does not automatically extend the period for filing exceptions or a motion for an extension of time to file exceptions….

24. Because the Recommended Decision in this Proceeding would establish rates based on a cost of service study that includes a 35 percent federal corporate tax rate and on an evidentiary record that includes no information on the impact of TCJA, we find good cause to stay Decision No. R18-0014.
  
25. Atmos has suggested that a statewide approach for all Colorado investor-owned electric and natural gas utilities, including the Company, could ensure that ratepayers throughout the state have an equal opportunity to see the benefits of the tax law in lower rates.  Atmos also asserts that all utilities regulated by this Commission should receive comparable treatment, but provides no analysis or comparisons as to why, since certain utilities have different test years, different costs of service, different borrowing costs, and different requests for authorized returns on equity.  The timing of the issuance of the Recommended Decision in this rate Proceeding suggests that a statewide proceeding should be opened without delay and that the utilities regulated by this Commission should anticipate they will need to provide that type of information 

26. Within a new statewide proceeding, we will, among other things, require Atmos to explain when and how the Company will refund to customers the savings resulting from the changes in federal tax laws vis-à-vis existing rates and the rates to be established in this Proceeding, and to explain its proposed procedures both for the development of a revenue requirement that reflects prospective impacts of the changes in federal tax laws and for those new revenue requirement calculations to be reflected in new rates.  We anticipate that Atmos will be required to make a filing in the statewide proceeding before the end of February 2018.
27. In accordance with or intention to open a statewide proceeding, we modify the deadline for the filing of exceptions to the Recommended Decision pursuant to § 40-6-109(2), C.R.S.  Exceptions shall be filed no later than March 7, 2018.  Responses to exceptions shall be filed no later than March 21, 2018.

Section 40-6-111(1)(b), C.R.S., requires that the period of suspension of proposed rates “shall not extend beyond one hundred twenty days beyond the time when such rate … would otherwise go into effect unless the commission, in its discretion, and by separate order, extends the period of suspension for a further period not exceeding ninety days.”  However, 
§ 40-6-111(2)(a)(I), C.R.S., states: “[i]f a hearing is held thereon, whether completed before or after the expiration of the period of suspension, the commission shall establish the rates … proposed, in whole or in part, or others in lieu thereof, that it finds just and reasonable.”  Hence,
“§ 40-6-111, C.R.S., does not require the Commission to establish revised rates within 210 days following suspension of the rates filed by the utility; however, after the 210 days have elapsed, the utility is entitled to charge the rates originally filed with the commission until such time 

28. as the commission enters its rate order.”  Colorado Ute Electric Association, Inc. v. Public Utilities Commission, et al., 602 P.2d 861, 867 (1979).  “This subsection clearly authorizes the commission to establish revised rates after the suspension period has run if the hearing on the filed rates has not been completed in that time.” Id. at 868.  

29. Our decision to stay the Recommended Decision and to extend the time to file exceptions reflects our resolve that the benefits of the lower federal corporate income tax rates from the TCJA are returned to Atmos’ ratepayers in an efficient manner that is fair to Atmos.  Atmos is therefore on notice that a final Commission decision in this matter will not issue prior to the expiration of the current suspension period of the proposed effective date of tariff sheets filed with Advice Letter No. 530.  The Commission will take all reasonable steps to ensure that the time required to issue its decision in this Proceeding is not excessive.

30. While we conclude it is necessary to delay the issuance of a final decision in this matter until after the end of the currently effective statutory suspension period, we recognize that the authorization for Atmos to use the SSIR to recover capital investments associated with pipeline integrity projects expires on December 31, 2018 and that one purpose of its Advice Letter No. 530 filing is to extend the SSIR beyond that expiration date.  However, we do not, by the issuance of this Decision, make any findings as to whether or not the TCJA could also affect the SSIR.

31. We anticipate that the Commission will be in a position to take up the exceptions in early April 2018, given the expected timeline for the statewide proceeding in which Atmos will be required to participate and the modified filing deadline for exceptions to the Recommended Decision. Our consideration of exceptions likely will be followed by a technical conference to establish the final GRSA, the issuance of the final written decision, and a period for filing compliance tariffs.

32. In the alternative to an expiring suspension period, Atmos may file an amended advice letter to extend the proposed effective date of the tariffs submitted under Advice Letter No. 530.  Assuming Atmos provides in the statewide proceeding reasonable proposals for returning to customers the savings from the materially lower corporate tax rates and for putting into place rates that are further adjusted to account fully for the various changes in tax changes in the TCJA, we anticipate a final order in this Proceeding that establishes new base rates for effect on May 1, 2018.
II.
ORDER

A. It Is Ordered That:

1. Decision No. R18-0014, issued January 8, 2018, is stayed pursuant to 
§ 40-6-109(2), C.R.S., and Rule 1505(a), of the Commission’s Rules of Practice and Procedure,
4 Code of Colorado Regulations 723-1.
2. Exceptions to Decision No. R18-0014 shall be filed no later than March 7, 2018.
3. Responses to exceptions to Decision No. R18-0014 shall be filed no later than March 21, 2018.

4. Atmos Energy Corporation may file an amended advice letter to extend the proposed effective date of the tariffs submitted under Advice Letter No. 530, consistent with the discussion above. 

5. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 24, 2018.
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� Decision No. C17-0564, issued July 12, 2017, Proceeding No. 17AL-0429G.


� Notice of Filing Amended Corrections at 1.


� Id. at 2.


� OCC Motion at 1.


� Id. at 2.


� Recommended Decision at 18 ¶ 56.


� Id. at 22 ¶ 66


� Id. 


� Id. at ¶ 65.


� Commissioner Frances A. Koncilja disagreed with the decision to stay Decision No. R18-0014.


� Although Commissioner Frances A. Koncilja disagreed with the decision to stay Decision No. R18-0014, she joins in the decision to establish extended deadlines for the filing of exceptions and responses to exceptions.





11

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












