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I. BY THE COMMISSION

A. Statement

1. This Decision denies the Motion to Reopen Docket [sic] Number 15F-0383CP (Motion to Reopen) filed on March 12, 2018 by Mr. Bradley J. Doran, owner and managing member of Colorado Jitney, LLC (Jitney).  The issues raised in the Motion to Reopen, the interpretation and application of § 40-10.1-105(1)(j), C.R.S., are identical to the issues already litigated and decided in this Proceeding by Decision No. R16-0216
 and upheld by the Commission in Decision No. C16-0519.
  Under the doctrine of collateral estoppel, Jitney is barred from relitigating those issues.

B. Background

1. Jitney’s Initial Complaint
2. The complaint underlying this Proceeding was initially filed on May 27, 2015 when Jitney filed its Formal Complaint against the City and County of Denver (Denver) and Colorado Tour Line, LLC, doing business as Gray Line of Denver (Gray Line).  The thrust of Jitney’s complaint was that Denver had contracted with Gray Line to provide shuttle service for concert goers from the parking lots to the amphitheater at Red Rocks Park.  Jitney contended that it held Commission authority to provide the contested service at Red Rocks Park and therefore Denver should have been required to contract with Jitney for the contested service.  

Denver countered that Red Rocks Park, which is owned by Denver, does not have public roads running through the park, and therefore Denver was not required to seek authority 

3. from the Commission to provide shuttle service within the park, or contract for such shuttle service.

4. The core of Jitney’s complaint was that Red Rocks Park, the location of the transportation at issue, lies wholly outside the home rule boundaries of Denver, and that neither Denver nor Gray Line has appropriate authority from the Commission to provide such transportation at Red Rocks Park.  Jitney also argued that the transportation at issue was performed in intrastate commerce over public highways as defined by § 40-10.1-101(6), C.R.S.  Since the transportation was outside its home rule boundaries, Denver was required to obtain Commission approval for any transportation service it wanted to provide, according to Jitney’s complaint.  

5. Denver filed a Motion to Dismiss the complaint asserting that the Commission lacked subject matter jurisdiction in the Formal Complaint Proceeding because:  (a) pursuant to 
§ 40-10.1-105(1)(j), C.R.S., the transportation at issue is exempt from Commission regulation; (b) pursuant to § 31-25-216(1), C.R.S., Denver has full jurisdiction, police power, and municipal control over Red Rocks Park; and (c) the transportation at issue is conducted entirely on private roads within Red Rocks Park and, therefore, is not conducted in intrastate commerce as defined in § 40-10.1-105(1)(j), C.R.S.
6. The statutory provision at issue was § 40-10.1-105(1)(j), C.R.S., which states as follows:

Transportation not subject to regulation. 
(1)
The following types of transportation are not subject to regulation under this article:

(j)
Transportation performed by the federal government, a state, 
or any agency or political subdivision of either, whether through 
in intergovernmental agreement, contractual arrangement, or otherwise …

7. The Administrative Law Judge (ALJ), in Decision No. R16-0216 found that the exemption language of § 40-10.1-105(1)(j) was clear and unambiguous, applied to the transportation at issue in the Formal Complaint, and exempts the transportation at issue in the Formal Complaint Proceeding from Commission regulation.  In breaking down the statutory language, the ALJ determined that: there is shuttle service performed at Red Rocks Park in the State of Colorado and Colorado is “a state” as the phrase is used in the statute.  

8. The ALJ found Jitney’s arguments unpersuasive since the Colorado Legislature changed the language of the statute from “this state” to “a state” it indicates that 
§ 40-10.1-105(1)(j), C.R.S., refers to transportation provided by “a state” other than “this state” and thus pertains to interstate transportation and does not pertain to the transportation at issue in the complaint.  The ALJ determined that Jitney’s arguments disregarded the facts that Colorado is “a state,” and that the statutory language clearly refers to a transportation over which the Commission has regulatory authority under Article 10.1, C.R.S. – transportation in intrastate commerce, so an exemption for transportation in interstate commerce is superfluous.  Further, the term “a state” is a broader and more inclusive term than “this state” and there can be no reasonable basis to conclude that the General Assembly meant any state but Colorado.  

9. Delving further into the statutory language, the ALJ noted that Denver is in fact a political subdivision of the State of Colorado and there is a “contractual arrangement, or otherwise” through which Denver provides the transportation service at issue.

10. Notably, while Jitney’s arguments rested on legislative history, the ALJ held it was not necessary to consider legislative history, since the intent of the General Assembly could be ascertained from the plain language of § 40-10.1-105(1)(j).
  Based on that analysis, the ALJ found that § 40-10.1-105(1)(j) exempts from Commission regulation, the transportation at issue in the Proceeding and as a result, the Commission has no subject matter jurisdiction over the Complaint.  Therefore, the ALJ granted Denver’s Motion to Dismiss the Complaint without prejudice.

11. Jitney subsequently filed exceptions to Decision No. R16-0216 arguing that the ALJ incorrectly interpreted § 40-10.1-105(1)(j), and incorrectly rejected Jitney’s arguments that the use of the term “a state” is ambiguous and does not apply to the State of Colorado.
  The Commission found Jitney’s argument that the term “a state” is ambiguous failed to consider that the goal of statutory interpretation is to “adopt a construction that best gives effect to the legislative scheme.”
  We agreed with the ALJ that the first step in reading a statute is to give meaning to the plain language of the statute.  We found that the language of the statute is clear on its face, and the use of the term “a state” includes the State of Colorado.  Given the clear, plain language and meaning on the statute, we found no need for further statutory interpretation.

12. We firmly held that “[t]he transportation service is provided solely within Red Rocks Park and only on set occasions is performed by a political subdivision of Colorado through a purchase order agreement with Gray Line.  Under these specific facts, the Statute exempts the Commission from maintaining jurisdiction over Colorado Jitney’s Complaint.”

13. Jitney also maintained that the ALJ’s determination to not allow testimony regarding post-enactment legislative history to clarify its claimed ambiguity in the statute denied it of its due process rights.  We also denied this claim, finding that testimony that seeks to offer post-enactment legislative history is not evidence of legislative intent
 and is unhelpful to a reviewing court because the memory of the representative diminishes over time and by its nature has “no effect on the congressional vote” at the time of the enactment.
  We further held that an examination of the legislative history of the statute was unnecessary since the language of the statute was clear on its face, and the ALJ correctly denied Jitney from offering post-enactment testimony.

Jitney subsequently appealed Decision Nos. R16-0216 and C16-0519 to the Denver District Court (Court).
  However, the Court, in upholding the ALJ’s analysis found that the shuttle service provided by Gray Line at Red Rocks Park was operated entirely within one of 

14. the Denver Mountain Parks over which Denver has full police power, jurisdiction and municipal control, and pursuant to a contractual arrangement between Denver and Gray Line, it is exempt from the Commission’s regulation under the plain language of § 40-10.1-104(1)(j), obviating the need to resort to any analysis of legislative history.  The Court affirmed the Commission’s Decision in its entirety.

C. Request to Reopen Proceeding

15. On March 12, 2018, Jitney filed its Motion to Reopen this Proceeding.  According to Jitney’s pleading, recent research by Jitney owner Mr. Doran, led Jitney to challenge the legitimacy of the plain language doctrine relied on to dismiss the Formal Complaint.  

16. Jitney claims that “[i]n no uncertain terms §40-10.1-105(1)(j) C.R.S. is a towing statute.”
  It goes through a complicated process to explain its rationale as follows:

From 2011 to 2014 §40-10.1-105(1)(j) C.R.S. was associated with Rule 6502 of 4 CCR 723-6. (Exhibit A, B)  And prior to 2011, Rule 6502 of 4 CCR 723-6 was associated with §40-13-102(a), (Exhibit C)  Theoretically, §40-10.1-105(1)(j), C.R.S. and §40-13-102(a), C.R.S. should be legally identical as depicted in the Reverse Table for Motor Carriers. (Exhibit E)  However, it seems the two statutes are not equivalent.  So, if §40-10.1-105(1)(j), C.R.S. is “clear and unambiguous” as claimed in R16-0216, then why did this Public Utilities Commission promulgate rules that previously associated §40-10.1-105(1)(j), C.R.S with a towing rule?

Further, in 2014 this Commission disassociated §40-10.1-105(1)(j), C.R.S. with Rule 6502 of 4 CCR 723-6 in Docket [sic] Number 13R-0009TR.  However, 
no-where [sic] in Docket Number 13R-0009TR does the commission cite a change in the law as a cause for this disassociation. (Exhibit D and F)  With this in mind, has the law changed? If the law has changed, then where is the supporting evidence?

I am of the opinion that the law remains the same.  The fact that this commission promulgated rules that associated §40-10.1-105(1)(j), C.R.S. with a Rule 6502 of 4 CCR 723-6, and then authorized a municipality to utilize §40-10.1-105(1)(j), C.R.S. to absolve the complained transportation operations questions the “plain language” doctrine, the integrity of this Commission and the work of its employees.

17. On March 23, 2018, Denver filed a response requesting the Commission deny Jitney’s motion.  Denver argues that even if Jitney did have new evidence and perspective on its interpretation and application of § 40-10.1-105(1)(j), C.R.S., the doctrine of collateral estoppel bars relitigating the interpretation and application of § 40-10.1-105(1)(j).  Denver also seeks to bar relitigation of this matter under the doctrine of res judicata, which bars “relitigation not only of all issues actually decided, but of all issues that might have been decided” in a prior suit involving the same parties and the same subject matter.

On March 26, 2018, Jitney responded in a Motion for Leave to Reply that it believes the Proceeding should be reopened for the limited purpose of examining the interpretation and application of § 40-10.1-105(1)(j), C.R.S., for two reasons.  Jitney argues that the exhibits it attaches to its motion have not been entered into the record in this Proceeding,
 so Denver must be ordered to demonstrate where and when these exhibits were entered into the record.  Jitney contends that because the ALJ, the Commission and the Court did not address these exhibits in their respective decisions, “demonstrates an incomplete and biased hearing on the legal issues.”  Jitney also expresses concern that the ALJ did not take judicial notice of the historical rules related to Rule 6502 of the Commission’s Rules Regulating Transportation by 

18. Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, and therefore the legal issues were not fairly and fully examined at hearing.

II. FINDINGS AND CONCLUSIONS
19. The issue to be decided is whether Jitney is precluded from seeking to reopen the Proceeding to again litigate the interpretation of § 40-10.1-105(1)(j).  

20. The doctrines of collateral estoppel and res judicata “relieve parties of the cost and vexation of multiple lawsuits, conserve judicial resources, and, by preventing inconsistent decisions, encourage reliance on adjudication.”
  Of note, res judicata not only bars issues actually decided, but also any issues that should have been raised in the first proceeding but were not.
  

21. Rather than claim preclusion, collateral estoppel is directed to “issue preclusion.”
  “When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim.”
  Consequently, collateral estoppel is broader than res judicata since it applies to claims for relief different from those litigated in the first action, but narrower in that it only applies to issues actually litigated.
  

22. The doctrine of collateral estoppel bars relitigation of issues if: (1) the issue is identical to an issue actually and necessarily adjudicated at a prior proceeding; (2) the party against whom estoppel is asserted is a party or in privity with a party in the prior proceeding; (3) there was a final judgment on the merits; and (4) the party against whom estoppel is asserted had a full and fair opportunity to litigate the issue in the prior proceeding.

23. Jitney attempts to re-frame the issue as the failure to introduce into evidence 
and consider three exhibits it attached to its Motion to Reopen.  Those exhibits, are purported 
to be versions of Commission Rule 6502 from October 2010, August 2011, and August 2012.  Jitney then goes on to complain that the Commission misconstrued § 40-10.1-105(1)(j), C.R.S.  According to Jitney, the statute is a towing statute since § 40-10.1-105(1)(j), C.R.S., 
should be legally identical to § 40-13-102(a), C.R.S., as depicted in the Reverse Table for Motor Carriers.  Jitney claims that the Commission promulgated rules that previously associated 
§ 40-10.1-105(1)(j), C.R.S., with Rule 6502, which is a towing rule.  

24. This unvaried issue has already been thoroughly litigated at the Commission before the ALJ, considered by the Commissioners on Jitney’s exceptions to the ALJ’s Decision, and thoroughly analyzed and considered by the Denver District Court in Case No. 16CV32528.  

25. In Jitney’s initial complaint with the Commission filed on May 27, 2015, at page 4, Jitney requests: “a decision of the Commission determining that certain transportation operations, be it memorialized through a contractual arrangement or otherwise, and collusive and anticompetitive agreements entered into by The City and County of Denver, and its competitor in the Denver area, Colorado Tour Line, D/B/A Gray Line of Denver … collusively and unlawfully prevent Jitney’s ability to operate.”

26. On June 12, 2015, Denver filed its Motion to Dismiss for Lack of Subject Matter Jurisdiction.  Denver argued that § 40-10.1-105(1)(j) exempts transportation provided by a political subdivision of a state, including by contractual arrangement from Commission regulation.  Denver maintained that the plain and ordinary meaning of the statute clearly set forth that transportation provided by a political subdivision of a state, including by contractual arrangement was exempt from the requirements of Article 10.1.  Further, even though Red Rocks Park was located entirely in Jefferson County, Colorado, Denver stated that as a Mountain Park, Red Rocks Park was fully under the jurisdiction of Denver pursuant to § 31-25-216(1), C.R.S.  As such, Denver, as a home rule city under the provisions of Article XX of the Colorado Constitution and its home rule charter had full power over Red Rocks Park, including the 
power to enter into contractual agreements to provide shuttle service within the confines of the park, and that this shuttle service is exempt from Commission jurisdiction pursuant to 
§ 40-10.1-105(1)(j).  

27. The issue of the interpretation of the language of § 40-10.1-105(1)(j), C.R.S., was thoroughly briefed by the parties and analyzed by the ALJ, in which she found that the language of that statute exempted Denver from Commission jurisdiction and therefore the Commission did not possess subject matter jurisdiction to hear the matter.  After reviewing and analyzing the exceptions to Decision No. R16-0216, which granted Denver’s Motion to Dismiss, the Commission was satisfied that: 

[t]he transportation service is provided solely within Red Rocks Park and only on set occasions is performed by a political subdivision of Colorado through a purchase order with Gray Line.  Under these specific facts, [§ 40-10.1-105(1)(j)] exempts the Commission from maintaining jurisdiction over Colorado Jitney’s Complaint.  We agree with the ALJ’s determinations in her Recommended Decision.  The exceptions are denied.

28. The Court also analyzed and rejected Jitney’s argument regarding the interpretation of § 40-10.1-105(1)(j).  In relevant part, the Court held that “the evidence at the evidentiary hearing before the ALJ supports the conclusion that the shuttle service in question operates entirely on roads which Denver owns and the city has not dedicated any road within Red Rocks for public use nor relinquished its control.”
  The Court further defined that “Red Rocks is a park that exists outside the municipal limits of Denver, and therefore, as provided in C.R.S. § 31-25-216(1), is subject to city and county jurisdiction.  The shuttle service that Denver has contracted for with Gray Line, therefore, falls within Denver’s authority and jurisdiction.”

29. In assessing § 40-10.1-105(1)(j), the Court determined that the statutory language was clear on its face and there was therefore no need to consider legislative history to determine the meaning of the statute.
  The Court agreed with the ALJ’s distillation of the elements of the statute that in order for the statute’s exemption to the Commission’s regulatory authority to apply to this case, three criteria must be met: “(a) transportation must be performed; (b) the entity performing the transportation must be a “state” or a ‘political subdivision of’ a state; and (c) the transportation must be performed ‘through … contractual agreement, or otherwise.”

30. The Court found that the only point in dispute was whether Denver, as a governmental party to the contract for shuttle services, amounts to “the federal government, a state, or any agency or political subdivision of either” within the meaning of § 40-10.1-105(1)(j).  The Court agreed with the ALJ and the Commission that “within the plain meaning of the words of the statute, Denver is a ‘political subdivision’ of ‘a state,’ specifically, the state of Colorado.  Accordingly, no resort to aids to statutory interpretation, including an examination of legislative history is required.”

31. Given the procedural background of this Proceeding as referenced above, it is readily apparent that the issue of the interpretation of § 40-10.1-105(1)(j) as raised here, is identical to the issue raised and actually litigated and necessarily adjudicated before the ALJ, on exceptions before the full Commission, and on appeal to the Court.  It is also apparent that Jitney is the identical party here as in the prior proceeding.  There was most obviously a final judgment on the merits in the prior proceeding as set out by the Court upholding in its entirety, Decision No. R16-0216.  And finally, Jitney has had every opportunity to litigate the issues in the prior proceeding before three separate tribunals.  Nothing in Jitney’s Motion to Reopen asserts any new issues requiring litigation.  

32. The identity of issues necessary to invoke collateral estoppel is evident here as set forth above.  Jitney’s argument and attempt to present three versions of Rule 6502 as evidence of the meaning of § 40-10.1-105(1)(j) is unavailing.  Nothing on Jitney’s Motion to Reopen compels us to reopen this record.  The matter is resolved and is finally decided.  Therefore, the “Motion to Reopen Docket [sic]Number 15F-0383CP” is denied.

III. ORDER

A. The Commission Orders That:

1. The Motion to Reopen Docket [sic] Number 15F-0383CP filed by Mr. Bradley J. Doran on behalf of Colorado Jitney, LLC (Jitney) on March 12, 2018, is denied consistent with the discussion above.

2. The Motion for Leave to Reply filed by Jitney on March 26, 2018 is granted.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.
4. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 4, 2018.
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� Decision No. R16-0216 was issued in this Proceeding on March 16, 2016.


� Decision No. C16-0519 was issued in this Proceeding on June 14, 2016.


� Hearing Exhibit No. 14 was an April 2015 Purchase Order which was the arrangement through which Denver performed transportation at Red Rocks Park by means of its contractor Gray Line, and contained the terms and conditions under which Gray Line was to perform the transportation service at Denver’s behest.  


� However, the ALJ opined that even taking the legislative history into account, it does not support Jitney’s argument because the change in statutory language was associated with a reorganization of the statutes governing motor carriers and resulted in the consolidation of former Articles 10, 11, 13, 14, and 16 of Title 40 into a single article, as well as making substantive and nonsubstantive amendments to provisions granting regulatory authority to the Commission.


� Based on that ruling, the ALJ did not reach a decision regarding the impact (if any) of § 31-25-216(1), C.R.S. (which provides that any constitutionally created city and county may acquire lands outside its municipal limits for parks and maintain full police power and jurisdiction and full municipal control over of those lands, including power and jurisdiction over the use of any public roads within such parks), on the Commission’s jurisdiction in the Proceeding, or whether the shuttle service at issue is conducted in intrastate commerce as defined in § 40-10.1-101(9), C.R.S.


� Jitney’s Exceptions were filed on May 5, 2016.


� Citing, Colo. Med. Soc’y v. Hickenlooper, 353 P.3d 396, 401-402 (Colo. App. 2012). 


� See, Pierson v. Black Canyon Aggregates, Inc., 48 P.3d 1215, 1218-19 (Colo. 2002) (holding that if a statute is clear, the analysis of the language ends there).


� Decision No. C16-0519, issued June 14, 2016, at ¶9.


� See, Jones v. United States, 526 U.S. 227, 238 (1999) (stating that subsequent legislative history is a hazardous basis for inferring the intent of an earlier Congress).


� Town of Telluride v. Lot Thirty-Four Venture, LLC., 3 P.3d 30, 35 (Colo. 2005).


� Colorado Jitney, LLC v. Public Utilities Commission of the State of Colorado, et al., District Court City & County of Denver, 16CV32528.


� Motion to Reopen at page 1 (we note that the pages of Jitney’s pleading are not numbered nor are the paragraphs numbered).


� Citing, Pomeroy v. Waitkus, 517 P.2d 396, 399 (Colo. 1973).  


� Jitney attached exhibits to its initial Motion to Reopen Record, including copies of Commission �Rules 4 CCR 723-6-6502 and 6503, purportedly from different years; an out-of-focus Reverse Table for Title 40 Motor Carriers-Reorganization; and, a Notice of Proposed Rulemaking issued pursuant to Commission Decision No. C13-0054 on January 11, 2013 in Proceeding No. 13R-0009TR, regarding the amendment of Transportation Rules.  Attached to Jitney’s Motion for Leave to Reply again is purportedly Rule 6502 as of October 2010, August 2011, and August 2012.  It is assumed that Jitney refers to all exhibits attached to both of its pleadings.


� Salida School Dist. R-32-J v. Morrison, 732 P.2d 1160, 1163 (Colo. 1987) (quoting Allen v. McCurry, 449 U.S. 90, 94, 101 S.Ct. 411, 415, 66 L.Ed.2d 308 (1980).


� Pomeroy v. Waitkus, 517 P.2d 396, 399 (1973).


� Id. at 399.


� Restatement (Second) of Judgments § 27 (1980).


� Industrial Comm’n. v. Moffat County School Dist. RE No. 1, 732 P.2d 616, 619-20 (Colo. 1987).


� Id.; People ex rel. Gallagher v. District Court, 666 P.2d 550, 554 (Colo. 1983); People v. Hearty, �644 P.2d 302, 312 (Colo. 1982); Metropolitan Gas Repair Serv., Inc. v. Kulik, 621 P.2d 313, 319 (Colo. 1980).


� Commission Decision No. C16-0519, Denying Exceptions, p.4, ¶ 9, issued June 14, 2016.


� Colorado Jitney, LLC v. Colorado Public Utilities Commission, et al., 16CV32528 at p. 4.


� Id.


� Id. at p.5.


� Decision No. R16-0216 at ¶ 125 and cited in 16CV32528 at p.6.


� 16CV32528 at p.6.
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