Before the Public Utilities Commission of the State of Colorado

Decision No. R17-1087
PROCEEDING No. 17G-0597HHG

R17-1087Decision No. R17-1087
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING17G-0597HHG NO. 17G-0597HHG
COLORADO PUBLIC UTILITIES COMMISSION, 

 
COMPLAINANT, 

V. 

SPECIAL OPS MOVING LLC., 

 
RESPONDENT.
recommended decision of
administrative law judge
G. HARRIS ADAMS

assessing civil penaltyAND 
ISSUING CEASE AND DESIST ORDER
Mailed Date:  
December 27, 2017
TABLE OF CONTENTS

2I.
STATEMENT

II.
FINDINGS OF FACT
3
III.
DISCUSSION
5
IV.
CONCLUSIONS
10
V.
ORDER
10
A.
The Commission Orders That:
10


I. STATEMENT

1. This proceeding concerns Civil Penalty Assessment Notice (CPAN) No. 119179 issued by Staff of the Colorado Public Utilities Commission (Staff) onSeptember 5, 2017 September 5, 2017 to Respondent Special Ops Moving, LLC (Special Ops or Company).  The CPAN assessed Special Ops a total penalty of $1,265.00 for one violation of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, including an additional 15 percent surcharge.  CPAN No. 119179 was served upon Respondent on September 6, 2017September 6, 2017.

2. The Public Utilities Commission (Commission) referred this matter to an administrative law judge (ALJ) for resolution during its weekly meeting held September 27, 2017.

3. Staff and Special Ops are the only parties to this proceeding.   

4. By Decision No. R17-0805-I, issued October 2, 2017, a hearing was scheduled in this matter to be held on October 18, 2017.  By Decision No. R17-0837-I, issued October 17, 2017, the hearing was rescheduled to commence on December 11, 2017. At the scheduled time and place, the hearing was convened.  Staff appeared through counsel and Respondent appeared through Mr. Michael Gayton, General Manager and an owner of Special Ops.  Bryan Chesher, Mary Gonzales, and John Gonzales testified on behalf of Staff.  Hearing Exhibits 1 through 31 and Hearing Exhibit 17C (unredacted copy of Hearing Exhibit 17) were identified, offered, and admitted into evidence.

5. The undersigned ALJ has considered all arguments and evidence presented, even if such argument and/or evidence is not specifically addressed herein, in reaching this Recommended Decision.  

6. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT

7. Bryan Chesher is a Criminal Investigator for the Commission.  His duties include conducting Safety and Compliance Reviews of registered carriers and investigating complaints against other regulated carriers to verify compliance with Commission rules and Colorado law. 
8. Respondent is a mover registered as a household goods carrier with the Commission.  It operates under Permit No. HHG-00417.  See Hearing Exhibit 3.
9. On July 28, 2017, Ms. Mary Gonzales filed an informal complaint with the Commission arising out of the moving of household goods by Special Ops.  See Hearing Exhibit 5.  Mr. Chesher investigated that informal complaint leading to issuance of the CPAN initiating this proceeding.
10. Special Ops was first hired to move the Gonzales’s household goods from their residence to Special Ops’ warehouse during September 2016.  Special Ops agreed to “cash or card only” acceptable forms of payment.  See Hearing Exhibits 6 through 13.  The Gonzales’s household goods were to be stored until they were ready to have them delivered to their new residence.
11. On July 8, 2017, Ms. Gonzaleses contacted Respondent to arrange delivery of their household goods from Respondent’s warehouse to their new residence.  See Hearing Exhibit 15.

12. On July 10, 2017, Special Ops provided an estimate for moving the subject household goods on July 14, 2017.   See Exhibit 16.  

13. Despite arrangements having been finalized, Special Ops failed to deliver any of the Gonzales’s household goods on July 14, 2017 as agreed.

14. Ms. Gonzales attempted to reach Special Ops to find out where her household goods were and when they would be delivered.  She attempted to reach Special Ops several times by telephone.  See Exhibit 17.  She sought resolution with Special Ops by email.  See Exhibit 19.  She also obtained the assistance of local police in finding the warehouse where the goods were to be stored.  Local police also went to the warehouse with the Gonzaleses attempting further retrieval of their goods.

15. Most, but not all, of the Gonzales’s household goods were finally delivered to their new residence at approximately 11:00 p.m. on July 18, 2017.  The household goods were not relinquished as promised both in terms of time and then only after first conditioning delivery upon payment in cash or certified funds.  See Exhibits 16, 18, 19.

16. After partial delivery (i.e., six of eight pods) on July 18, 2017, the Gonzaleses quickly noticed that Special Ops failed to relinquish all household goods shipped and place them in their residence.

17. On July 24, 2017, the Gonzaleses attempted to reach Special Ops by email to obtain the remainder of their goods.  Exhibit 20.  Ms. Gonzales attempted to obtain delivery of goods via text message.  See Exhibit 24.

18. The Gonzaleses sought Denver7, from Channel 7, assistance to obtain their goods.  See Exhibit 27.

19. The Gonzaleses sought Commission assistance to obtain their goods.  See Exhibits 5, 21, and 22.

20. Even though some additional items were later relinquished and placed in the Gonzales’s home, some of those items were damaged and others have never been delivered.
III. DISCUSSION 

21. The evidence establishes the Commission’s jurisdiction in this proceeding.  The CPAN was served upon Respondent via certified mail in accordance with § 40-7-116, C.R.S.  The Commission has subject matter jurisdiction over this case and personal jurisdiction over Respondent.
22. Commission enforcement personnel have authority to issue CPANs under 
§ 40-7-116, C.R.S.  That statute provides that the Commission has the burden of demonstrating a violation by a preponderance of the evidence. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

23. Section 40-10.1-506, C.R.S., states that:  

(1)
A mover shall relinquish household goods to a shipper and shall place the goods inside a shipper's dwelling unless the shipper has not tendered payment in the amount specified in a contract signed and dated by the shipper…. 
(2)
A mover shall not refuse to relinquish household goods to a shipper or fail to place the goods inside a shipper's dwelling based on the mover's refusal to accept an acceptable form of payment.  

§ 40-10.1-506, C.R.S.
24. CPAN No. 119179 alleges that Special Ops failed to relinquish household goods to a shipper on July 18, 2017, in accordance with Commission rules.  Rule 6610(b) provides:

(b)
A mover shall relinquish household goods to a shipper and shall place the goods inside a shipper's dwelling unless:

(I)
the shipper has not tendered payment in the amount and in the acceptable form specified in the contract; or

(II)
the shipper or the shipper's agent is not available to accept delivery of the household goods at the agreed upon date, time, and location.

25. The evidence establishes that Respondent failed to relinquish the Gonzales’s household goods in accordance with the Commission rules and the agreement with them.  Respondent has never returned all household goods shipped by the Gonzaleses.  Respondent failed to reasonably communicate with the Gonzales regarding the status of moving their goods (to say the least).  Respondent ultimately required payment in the form of cash or certified funds before delivering any items.  This condition unilaterally imposed was contrary to Respondent’s acceptance of prior payments accepted by card, an acceptable form of payment specified in the contract. 

26. Special Ops presents no credible defense to the count in the CPAN.  Respondent does not contest the facts demonstrated by the Gonzales as found above.  Respondent acknowledges failing the Gonzaleses as a business customer and admits that all property was not relinquished.  No credible testimony was presented as to the failure to accept payment and relinquish control as agreed on July 18, 2017.
27. Mr. Gayton testified on behalf of the Company that trouble began with agreeing to deliver the Gonzales’s goods during the Company’s peak season.

28. Respondent’s case focused on failed efforts to locate the Gonzales’s goods in its warehouse.  Credible testimony was offered that Respondent exerted significant efforts to locate some of the Gonzales’s household goods, but not all were relinquished to the Gonzaleses.  Mr. Gayton feels Respondent has done all it could to locate missing goods.  However, there is still no explanation of how their household goods went missing or where they are located.  Notably, some items are of material monetary value (e.g., large televisions), while other items are of sentimental value (e.g., family photographs).  

29. Based upon the evidence of record, it is found that Special Ops violated the provisions of 4 CCR 723-6-6610(b) as alleged in Count 1 of the CPAN, and should be assessed a civil penalty for the violation.  Having found a violation of the cited regulation, it is necessary to determine the amount of the civil penalty to be assessed for this violation.  Section 40-7-113, C.R.S., authorizes the Commission to assess civil penalties.  In accordance with Rule 1302(b) of the Rules of Practice and Procedure, the Commission may impose a civil penalty, where provided by law, after considering any evidence concerning some or all of the following factors:
(I)
the nature, circumstances, and gravity of the violation;

(II)
the degree of the respondent’s culpability;

(III)
the respondent’s history of prior offenses;

(IV)
the respondent's ability to pay;

(V)
any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations;

(VI)
the effect on the respondent's ability to continue in business;

(VII)
the size of the business of the respondent; and

(VIII)
such other factors as equity and fairness may require. 

Rule 1302(b) of the Rules of Practice and Procedure, 4 CCR 723-1.
30. The Commission performs an important health and safety function of assuring the public that authorized household goods movers operate in a safe manner to protect customers as well as the traveling public. Respondent disregarded responsibilities to the Gonzaleses, this Commission, and the public.
31. There are also several aggravating circumstances present.  Despite having agreed to accept payment by credit card or cash, delivery was refused unless payment was made by certified funds.  Further, while the Gonzales’s goods were withheld, they were forced to undertake extraordinary efforts to overcome rude and unprofessional handling of the matter by Special Ops.

32. Mr. Gayton made no attempt to address how the Company would ensure that contracted forms of payment are accepted in the future.  Special Ops offers no credible explanation why the Gonzales’s household goods were not relinquished, where they went, or how future violations will be prevented. 

33. Mr. Gayton primarily addressed the Gonzales’s loss of property as a matter left to the terms of the moving contract and associated insurance.  However, Mr. Gayton also testified regarding a desire to reimburse the Gonzaleses $765 for their out of pocket costs to replace refrigerator doors that were not delivered with the refrigerator.  If paid, the undersigned would consider this as a material mitigating factor in the assessment of a civil penalty.

34. Ms. Gonzales testified specifically about the loss of family photographs she maintained as historian for her family.  Those photographs and/or documents have great sentimental value to Ms. Gonzales, but there was no showing of significant monetary value based upon evidence presented.  If delivered to Ms. Gonzales, the undersigned would also consider this as a material mitigating factor in the assessment of a civil penalty.

35. Based on the evidence presented and findings of fact, the ALJ finds that the maximum civil penalty achieves the following purposes underlying civil penalty assessments to the maximum extent possible within the Commission's jurisdiction: (a) deterring future violations, whether by other similarly situated carriers and by Respondent; (b) motivating Respondent to come into compliance with the law; and (c) punishing Respondent for its past illegal behavior.

36. A civil penalty of $1,100, plus a 15 percent surcharge, will be assessed for the proven violation in Count 1 of CPAN No. 119179.  However, such penalty shall be suspended for 20 days from the effective date of this Decision.
37. Upon the condition that Special Ops pays $765 to the Gonzaleses within 20 days of the effective date of this Decision and notifies Commission Staff of the same, $765 of the suspended penalty, plus the corresponding 15 percent surcharge thereupon, will be permanently suspended.  
38. Upon the condition that Special Ops relinquishes and delivers the missing boxes containing family photographs to the Commission, $335 of the suspended penalty, plus the corresponding 15 percent surcharge thereupon, will be permanently suspended.
39. Any portion of the assessed civil penalty not permanently suspended by operation of the Decision after 20 days (i.e., on the 21st day following the effective date of this Recommended Decision) shall be immediately due and payable to the Commission.
40. If this Recommended Decision becomes a decision of the Commission, and to avoid any ambiguity in the operation of this Decision, the matter will be referred to an administrative law judge for limited further proceedings.  A hearing will be scheduled as ordered below to provide Respondent an opportunity to demonstrate compliance with any condition for permanent suspension.  Following hearing, a further Recommended Decision will issue that may become a final Commission decision in the proceeding.  However, upon that referral, the ALJ may also determine the suspended amount without hearing upon:  (1) a stipulation by all parties acknowledging that the condition(s) for permanent suspension are met; or (2) Respondent timely paying the full assessment without any amount being suspended.
41. Respondent shall have the burden to demonstrate compliance with this Recommended Decision to make permanent any portion of the suspended penalty.

IV. CONCLUSIONS
42. Staff has sustained its burden of proving the allegations contained in Count 1 of CPAN No. 119179 by a preponderance of the evidence as required by § 40-7-116, C.R.S.

43. The total civil penalty for such violations is $ 1,100.00 with an additional 15 percent surcharge, for a total amount of $1,265.00.  That assessment will be suspended for 20 days following this Recommended Decision becoming a Commission Decision and a hearing will be scheduled to specify the penalty amount suspended thereafter.

44. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.
V. ORDER

A. The Commission Orders That:  

1. Respondent Special Ops Moving, LLC (Special Ops) is assessed a civil penalty of $1,100.00, for its violation stated in Count 1 of Civil Penalty Assessment Notice No. 119179, with an additional 15 percent surcharge, for a total amount of $1,265.00.
2. The civil penalty assessed in paragraph V.A.1 is suspended for 20 days from the effective date of this Decision.  

3. Upon demonstration that timely payment of $765 was made to 
Ms. Mary Gonzales, 399 N. Desert Cove Drive, Pueblo West, Colorado 81007 during the period of the initial 20-day suspension, $765 of the assessment, with the corresponding 15 percent surcharge on that amount, shall be permanently suspended.

4. Upon demonstration that the Gonzales’s missing boxes containing family photographs have been relinquished and delivered to the Commission during the period of the initial 20-day suspension, $335 of the assessment, with the corresponding 15 percent surcharge on that amount, shall be permanently suspended. 

5. Any portion of the civil penalty assessed that is not permanently suspended by operation of this Recommended Decision shall be immediately due and payable on or before the 21st day following the effective date of this Recommended Decision.  

6. A hearing in this proceeding is scheduled before an administrative law judge (ALJ) after the initial period of suspension to provide Respondent an opportunity to demonstrate compliance with any condition for permanent suspension and for issuance of a further Recommended Decision specifying the amount of the assessment not permanently suspended, if any:  

DATE:

Hearing_Date 

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

The Recommended Decision specifying the amount of the assessment not permanently suspended, if it becomes a decision of the Commission will be final.  The ALJ may also determine the suspended amount without hearing (e.g., a stipulation by all parties acknowledges that the condition(s) for permanent suspension are met or Respondent timely pays the full assessment without any amount being suspended).
7. If Special Ops fails to pay the entirety of any portion of the civil penalty assessed and not permanently suspended within 30 days of the effective date of this Decision, then Permit No. HHG-00417 shall be immediately revoked. 
8. If Permit No. HHG-00417 is revoked by Ordering Paragraph 6, then Special Ops; any owner, principal, officer, member, partner, or director of Special Ops; and any other entity owned or operated by any owner, principal, officer, member, partner, or director of Special Ops shall be disqualified from applying for a permit for a period of three years following the due date of the civil penalty assessed by this Recommended Decision.
9. Respondent ASK \o RespondF "Full Respondent"  is hereby ordered to cease and desist, as of the effective date of this Decision, from requiring shippers to utilize a payment method not provided for in contract and from not relinquishing household goods in accordance with Commission rules and the respective contract with the shipper.
10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S. Before the Public Utilities Commission of the State of Colorado.
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.

12. If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts. This will limit what the Commission can review if exceptions are filed.

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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