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I. STATEMENT

1. On August 8, 2012, the Regional Transportation District filed the above-captioned proceeding with the Colorado Public Utilities Commission.  
2. By Decision No. C17-0929 issued in Proceeding No. 13A-0081R on November 20, 2017, Decision No. C17-0928 issued in Proceeding No. 12A-1258R on November 20, 2017, and Decision No. C17-0930 issued in Proceeding No. 13A-0570R on November 20, 2017, the Commission granted rehearing, determined that the record in Proceeding Nos. 12A-900R, 13A-0053R, 13A-0054R, 13A-0081R, 12A-1258R, 12A-1259R, 13A-0568R, 13A-0570R, 13A-0571R, 13A-0572R, 13A-0810R, 13A-0812R, 13A-0813R, 
13A-0852R, 13A-0853R, 13A-0854R, 13A-0855R, 13A-0857R, 13A-0870R, 13A-0875R, 
13A-0886R, 13A-0887R, 13A-0950R, 13A-0969R, 13A-1257R, and 14A-0124R be reopened for the purpose of holding a consolidated hearing in all proceedings to accept additional evidence.  Additionally, all proceedings consolidated for purposes of that hearing were referred to an Administrative Law Judge for preparation of an initial Commission decision. 

3. The full procedural history can be found in these individual proceedings. The following, limited, procedural history is provided to put this Decision in context.

4. The following intervenors are parties to this proceeding; The Regional Transportation District (RTD), Adams County, The City of Arvada (Arvada), the Union Pacific Railroad Company (Union Pacific), The City of Aurora (Aurora), The City and County of Denver, and the BNSF Railway Company (BNSF).

5. On December 6, 2017, RTD filed its Verified Motion to Permit Resumption of Testing on RTD’s Gold Line (Verified Motion).   

6. A prehearing conference was held on December 8, 2017. At the prehearing conference, Aurora and Arvada stated they had no objection to the Verified Motion.

7. On December 14, 2017, BNSF filed its Response to the Verified Motion. The filing stated that BNSF did not oppose the filing.
8. On December 15, 2017, Union Pacific filed its Response to the Verified Motion. The filing stated that Union Pacific did not oppose the filing. 
9. No other party filed a response to the Motion.

II. DISCUSSION AND HISTORY OF THE GOLD LINE
10. On July 12, 2013, the applications in Proceedings Nos. 13A-0810R and 
13A-0812R were filed. On August 30, 2013 by Decision No. C13-1077, the application in Proceeding No. 13A-0812R was approved without any modification by the Commission. On September 10, 2013 by Decision No. C13-1105, the application in Proceeding No. 13A-0810R was approved without any modification.

11. On July 26, 2013, the applications in Proceedings Nos. 13A-0854R and 
13A-0855 were filed. On September 24, 2013 by Decision No. C13-1189, the application in Proceeding No. 13A-0854R was approved without any modification by the Commission. Additionally, on October 8, 2013 by Decision No. C13-1249, the application in Proceeding No. 13A-0855R was approved with modifications related to signage at the crossing.

12. On July 26, 2013, the application in Proceeding No. 13A-0852R was filed and on July 30, 2013, the application in Proceeding No. 13A-0857R was filed. On September 24, 2013 by Decision No. C13-1189, the application in Proceeding No. 13A-0852R was approved without any modification by the Commission. On October 8, 2013 by Decision No. 1250, the application in Proceeding No. 13A-0857R was granted with modifications.

13. On August 2, 2013, the application in Proceeding No. 13A-0870R was filed. On October 8, 2013 by Decision No. C13-1251, the application was granted without any modification by the Commission.

14. On July 26, 2013, the application in Proceeding No. 13A-0853R was filed and on August 6, 2013, the application Proceeding No. 13A-0886R was filed. On October 8, 2013 by Decision No. C13-1247, the application in Proceeding No. 13A-0853R was granted without any modification by the Commission. On October 15, 2013 by Decision No. C13-1282, the application in Proceeding No. 13A-0886R was granted without any modification by the Commission.

15. On August 7, 2013, the application in Proceeding No. 13A-0887R was filed. On October 15, 2013 by Decision No. C13-1283, the application was granted without any modification by the Commission.

16. On August 30, 2013, the application in Proceeding No. 13A-0950R was filed. On October 17, 2013 by Decision No. C13-1299, the application was granted without any modification by the Commission.

17. On September 5, 2013, the application in Proceeding No. 13A-0969R was filed. The application was approved on October 28, 2013 by Decision No. C13-1343, with modifications related to signage at the crossing.

18. On November 27, 2013, the application in Proceeding No. 13A-1257R was filed. On January 17, 2014 by Decision No. C14-0058, the application was granted without any modification by the Commission. 

19. On February 10, 2014, the application in Proceeding No. 14A-0124R was filed. On March 28, 2014 by Decision No. C14-0334, the application was granted without any modification by the Commission.

20. In each proceeding the Commission granted the application without any modification at each crossing other than signage in a few cases.  No additional requirements or modifications were made to any aspect of the wireless technology.  The G-Line was not put under any review and all that was required of RTD was to provide what their application stated they would provide.  No additional hurdles were added by the Commission.

21. After construction was completed, RTD conducted testing on the G- Line in 2016.

22. In August of 2016 all testing was suspended by the Federal Railroad Administration (FRA) on the G-line due to issues related to the A-Line.
 Testing was not suspended by the Commission.

23. On May 19, 2017, RTD filed a Motion to Permit Resumption of Testing (Motion I) with an attachment outlining how the testing was to be conducted. This filing was made in all of the G-Line proceedings. In Motion I, RTD stated that the FRA granted permission to perform limited testing. Motion I did not propose any changes or amendments to the applications granted by the Commission in each of the proceedings.
.  No responses were filed to Motion I. 

24. On June 7, 2017, the Commission granted Motion I. In granting Motion I, the Commission noted that RTD did not request changes to the wireless crossing system and that the testing was to be done as shown in the testing plan attached to Motion I.
  

25. The testing granted by the Commission Decision of June 7, 2017, was completed in July of 2017.   There was no interruption of the testing by either the Commission or the FRA.

On September 5, 2017, RTD filed its Verified Motion for Permission to Amend Application
 (Motion to Amend) in three proceedings concerning the A-Line. In the Motion to 

26. Amend, RTD requested changes to traffic signal phasing, civil engineering changes, and changes to allow for up to 15 seconds of buffer time to the approved warning time at the crossings. The Motion to Amend only concerned three proceedings concerning the A-Line, none of the 
G-Line proceedings were included in the Motion to Amend. 

27. Also on September 5, 2017, the RTD filed its Motion to Permit Additional Testing (Motion II).  In Motion II RTD stated that it had received permission from the FRA to resume testing. RTD did not attach the testing plan stating it would follow the plan attached in Motion I.  Motion II did not contain a request to amend the G-Line applications to allow changes to traffic signal design or phasing, civil engineering changes, or changes to approved warning time at the crossings.

28. On September 22, 2017, Aurora filed its Response to Verified Motion for Permission to Amend Application. Aurora stated it objected to the proposed changes to approved warning time at the crossings since RTD asserted facts without providing any supporting information. These concerns led Aurora to believe that RTD’s proposal was potentially not safe nor an appropriate means to address RTD’s concerns.
 

Also on September 22, 2017, Union Pacific filed its Motion for Extension of Time to Respond to Motion to Amend Application (Motion for Extension). Union Pacific stated in the Motion for Extension that it did not have enough time to fully investigate concerns it had with the Motion to Amend. Among the concerns were; excessive warning times increasing the risk of an incident at a crossing, the creation of inconsistent warning times between Union Pacific trains 

29. and RTD trains, and a lack of technical justification for the proposed additional 15-second buffer time.  

30. On September 27, 2017, the Commission denied the Motion to Amend. In Decision No. C17-0852 the Commission voted two to one to deny the Motion to Amend. The majority focused and elaborated on the same issues addressed by Aurora and Union Pacific. The dissent asserted a due process violation but did not argue that the Motion to Amend should be granted as it was filed.  Rather the dissent focused on the need for a hearing on the Motion to Amend and included a list of eight different areas of evidence that should be presented at such a hearing.

31. On October 25, 2017, the Commission denied Motion II. The Commission found that, although RTD did not request any changes to the warning time at G-Line crossings, since the crossings use the same technology as on the A-Line, the same warning time issues that remained unsolved on the A-Line, would also plague the G-Line. The Commission in denying Motion II, encouraged RTD to find an acceptable solution to the warning time issues. 
  

32. On November 14, 2017, RTD filed an Application for Rehearing, Reargument or Reconsideration (Triple R) of Commission Decision No. C17-0868. In the Triple R application, RTD requested that the ALJ assigned to the consolidated proceeding
 be allowed to issue an interim decision to allow testing on the G-Line. 

33. On November 20, 2017, by Decision No. C17-0954, The Commission clarified that the assigned ALJ may address the G-Line testing issues. 

34. On December 6, 2017, RTD filed the Verified Motion at issue in Proceeding No. 12A-900R. RTD argues that the granting of the Verified Motion will allow RTD to collect data that will help RTD monitor and optimize system reliability and performance. Additionally, RTD states that it will also enable peripheral system tests, including station communications testing with trains, and completion of the remaining Positive Train Control testing with multiple trains to complete the System Safety Certification program. The Verified Motion fails to address any of the areas of evidence that were listed in the Dissent in Decision No. C17-0852.
35. RTD also argues the resumption of testing would not create a public safety issue.  The subject crossings are currently staffed by flaggers and G-Line trains approaching crossings during the testing process would sound their horns. 
36. Finally, RTD has also submitted the Integration Testing Program 
Plan-Completion of Gold Line Testing which was filed with Motion I on May 19, 2017 which has not been modified.
37. No party opposes the Verified Motion.
38.  The initial Commission denial of Motion II was based upon the assumption that due to the failure of RTD to operate the A-Line to the specifications requested by RTD and approved by the Commission without any modification, the G-Line would suffer the same fate.  
39. Yet it must be noted, that while the Commission’s decision to encourage RTD to fix timing issues, may be the wiser choice, RTD has only asked to test the G-Line with specifications that have been approved by the Commission. 
40. The Verified Motion is limited in scope and does not address the timing issues that were the subject of the Motion to Amend
. Therefore it is unclear what additional data that the testing of the G-Line will provide for the instant case. Since the G-Line will be testing on the specifications of the granted applications, it is unclear how additional data from the G-Line would help in reaching a decision on the Motion to Amend.  

41. The verified Motion also contains a letter from the FRA dated October 11, 2017, stating that approval of the final testing on the G-Line is granted.  This letter references a pervious approval,
 unfortunately RTD did not find it necessary to include this attachment which explains exactly what FRA approved.  But, based upon the fact that the letter states this approval is from December 17, 2015, it is safe to assume that the FRA does not include the proposed timing adjustment subject to the Motion to Amend.

42. Since the requested testing is limited to the previously approved applications in the G-Line proceedings and all crossings will be manned with flaggers and train horns will sound as trains approach crossings, the undersigned ALJ is satisfied that the necessary safeguards will be in place to resume testing.
III. ORDER
A. It Is Ordered That:

1. The Verified Motion to Permit Resumption of Testing on RTD’s Gold Line, filed by the Regional Transportation District on December 6, 2017, is granted pursuant to the limited testing parameters outlined in Attachment B, Integration Testing Program Plan – Completion of Gold Line Testing for the Eagle Project dated May 12, 2017 
2. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� The G-Line and A-line use the same wireless technology.


� See Motion to Permit Resumption of Testing and attachment filed in all G-line Proceedings on May 19, 2017.


� See Decision No. C17-0468 in Proceeding 13A-0810R.


� A supplement to the Motion to Amend was filed on September 19, 2017.


� See Response to Verified Motion for Permission to Amend Application, filed by Aurora on September 22, 2017, Proceeding No. 13A-0081R. 


� See Dissent Decision No.C17-0852, p. 23. 


� In Decision No. C17-0856 the Commission voted two to one to deny Motion II. Again, the dissent only argued for a hearing on the issue, it did not argue that Motion II should be granted.


� A-Line and G-Line.


� The undersigned ALJ does not believe that he could approve testing inconsistent with what appears in the Verified Motion. The lack of objections from the intervenors is based upon the Verified Motion as it was filed by RTD. It is noted that there were objections to the Motion to Amend which addressed timing issues not addressed in the Verified Motion. 


� Denver Regional Transportation District Commuter Rail’s Interoperable Electronic Train Management System Test-Request –Conditional Approval. 
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