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I. STATEMENT

1. On May 16, 2017, Bryan and Karen Cox (Complainants) filed a formal complaint against Qwest Corporation, doing business as CenturyLink QC (CenturyLink).  That filing commenced this Proceeding.

2. On May 22, 2017, the Commission issued to CenturyLink an Order to Satisfy or Answer the complaint within 20 days.

3. The Parties to this Proceeding are Complainants and CenturyLink.  

4. By minute entry during the Commission’s weekly meeting held on May 25, 2017, the matter was referred to an Administrative Law Judge (ALJ) for disposition.  

5. On May 31, 2017, CenturyLink filed a Statement indicating that CenturyLink and the Complainants had agreed to mediate the complaint.  The mediation proceeded before another Commission ALJ.  

6. CenturyLink filed a Motion to Dismiss and its Answer on June 12, 2017, after the mediation process had commenced.  In Decision No. R17-0619-I (mailed on July 27, 2017) the ALJ found on his own motion that filing a response to the Motion to Dismiss by Complainants was held in abeyance during the mediation process and settlement negotiations.
  

7. In pleadings and status reports filed in this Proceeding, the Parties have each referenced a settlement or a confidential settlement agreement between them.  

8. On June 21, 2017, CenturyLink filed a Joint Motion to Stay Proceedings and for Waiver of Response Time (First Motion to Stay), stating that the Parties had reached a settlement and were moving to stay the Proceeding until September 1, 2017.  Decision No. R17-0619-I (mailed on July 27, 2017) granted the First Motion to Stay, and stayed all procedural requirements in this Proceeding through and including September 1, 2017.

9. In a Status Report filed on September 11, 2017, Complainants stated that: 

… [T]he provisions of the Confidential Settlement Agreement and Release were not met by September 1, 2017.

This complaint should not be dismissed.  An extension for the completion of the provisions of the mediation agreement has been extended to October 31, 2017.

Status Report at 1.

10. In a September 18, 2017 response, pursuant to Decision No. R17-0752-I (mailed on September 15, 2017), CenturyLink agreed with the extension of the stay through October 31, 2017, but reserved for a later date its comment regarding Complainants’ allegation that CenturyLink had not complied with the terms of the settlement.  Decision No. R17-0760-I (mailed on September 20, 2017) granted the Motion for an Extension of the Stay and stayed all procedural requirements and deadlines in this Proceeding through October 31, 2017.

11. On November 3, 2017, Complainants filed a Status Report stating that: 

Qwest Corporation dba CenturyLine [sic] QC (“CenturyLinkQC or “CenturyLink) and Karen and Bryan Cox (“Cox” or “Complainants”) have been unable to settle the disagreement through mediation efforts.  CenturyLink admits they have not yet restored basic service to pre-flood conditions (phone service in the home as well as ““permanent installation that’s “up to code””) to the property at 10877 County Line Rd. 43, Glen Haven, CO.  We do have phone service to the home, however, the permanent installation of the wiring is not complete.  The current line runs a mile from our house over boulders, through trees, and directly across the front stairs of a neighbor’s house.  

Therefore, we are requesting a hearing to resolve the matter.

November 3rd Status Report at 1.

12. Based on the November 3rd Status Report, in Decision No. R17-0937-I (mailed on November 15, 2017) the ALJ set the Complaint for hearing for January 23, 2018, along with the following pre-hearing filing deadlines for each Party.  

a)
No later than December 18, 2017, Complainants shall file, and serve on counsel for CenturyLink, their list of witnesses, summaries of the direct testimony of each witness, and copies of the exhibits that they intend to present at the hearing.

b)
No later than January 8, 2018, Respondent CenturyLink shall file, and serve on Complainants, its list of witnesses, summaries of the direct testimony of each witness, and copies of the exhibits that it intends to present at the hearing.

13. Decision No. R17-0937-I also allowed Complainants until 5:00 p.m. on November 27, 2017 to file a response to CenturyLink’s pending Motion to Dismiss.  Complainants did not file any response to the Motion to Dismiss by that deadline.

14. Also on November 15, 2017, CenturyLink filed a Response to Complainants’ November 3rd Status Report.  CenturyLink states that it “has complied with and satisfied the terms of the settlement between CenturyLink and the Cox family,” because it “has restored service to the Cox’s residence.”
  While CenturyLink admits the restored network facilities have been placed temporarily, CenturyLink states it will “finalize a more permanent placement [of the facilities] as soon as rights-of-way and permitting issues are resolved.”
  Finally, CenturyLink requested that the Commission either grant its pending Motion to Dismiss or find that the Complaint is moot, based on undisputed facts stated in Complainants’ November 3, 2017 Status Report.
  

15. Decision No. R17-1027-I (mailed on December 11, 2017) advised the Parties that, as a preliminary matter at the hearing on January 23, 2018, the ALJ would hear oral argument on CenturyLink’s pending Motion to Dismiss.  Decision No. R17-1027-I also requested that CenturyLink file the Settlement Agreement.  

16. On December 14, 2017, Complainants filed a “Response” (actually a Reply) to CenturyLink’s Response to Complainants’ November 3 Status Report, stating inter alia that:

Complainants agree that we are able to send/receive calls from the residence at 10877 County Rd. 43, Glen Haven, Colorado.  The complainants also agree that a temporary solution to the network facilities is less than adequate.  The complainants understand that once the requisite right-of-way permits are obtained and finalized from the requisite government authorities, Century Link [sic] will place the facilities more permanently.  …  

However, in spite of the fact that a permanent solution has not been completed, (not do we think there ever will be a solution to the problem) the complainants are willing to dismiss the complaint.
  

17. On December 15, 2017, CenturyLink filed both public and confidential versions of the Confidential Settlement Agreement.  The ALJ has reviewed and considered the Confidential Settlement Agreement, dated July 11, 2017, between Complainants and CenturyLink.  

18. In the original Formal Complaint, Complainants requested that CenturyLink restore their telephone service at 10877 County Road 43, Glen Haven, Colorado.  In their Reply to CenturyLink’s Response to Complainants’ November 3rd Status Report, Complainants admit that CenturyLink has restored basic telephone service to their residence at that location, presently on a temporary basis with a commitment to restore service permanently as soon as rights-of-way and permitting issues are resolved.  Significantly, Complainants state they are now willing to dismiss the Complaint.  

19. Based upon the facts presented in pleadings by Complainants and by CenturyLink and upon the foregoing findings, the ALJ concludes that the relief requested by Complainants in the Complaint has been satisfied by CenturyLink.  The ALJ also concludes that the Complainants wish to dismiss the Complaint voluntarily.  Their request will be granted.  

20. CenturyLink will be expected to restore telephone service at 10877 County Road 43, Glen Haven, Colorado, permanently within 60 days after it has resolved the necessary 
rights-of-way and permitting issues.  

21. The Formal Complaint filed on May 16, 2017, by Complainants against CenturyLink will be dismissed with prejudice.  

22. The pre-hearing filing deadlines for the Complainants and CenturyLink established by Decision No. R17-0937-I will be vacated.  

23. The evidentiary hearing scheduled for January 23, 2018 will be vacated.  

24. The Complainants and CenturyLink will each bear their own costs for litigating the instant Formal Complaint.

25. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:  

1. The request by Bryan and Karen Cox (Complainants) voluntarily to dismiss 
the Formal Complaint against Qwest Corporation, doing business as CenturyLink QC (CenturyLink), filed on May 16, 2017, is granted.  

2. The Formal Complaint filed on May 16, 2017 by Complainants against CenturyLink is dismissed with prejudice.

3. CenturyLink shall restore telephone service at 10877 County Road 43, Glen Haven, Colorado, permanently within 60 days after it has resolved the necessary rights-of-way and permitting issues.  

4. The pre-hearing filing deadlines for the Complainants and CenturyLink established by Decision No. R17-0937-I are vacated.

5. The hearing set in this matter for January 23, 2018 is vacated.

6. The Motion to Dismiss filed on June 12, 2017, by CenturyLink is denied as moot.  

7. The Complainants and CenturyLink shall each bear their own costs for litigating the Formal Complaint in this Proceeding.  

8. This Proceeding is now closed.  

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

10. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

 

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Pursuant to Rule 1400(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 (2015), Complainants’ response to the Motion to Dismiss would have been due 14 days after service of the motion, or not later than June 26, 2017.


�  CenturyLink’s Response to Complainants’ November 3 Status Report, page 2.  


�  Id.


�  CenturyLink’s Response to Complainants’ November 3 Status Report, pages 1 and 2.  


�  Complainants’ Reply to CenturyLink’s Response to Complainants’ November 3 Status Report, page 1.  
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