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I. STATEMENT

1. This Interim Decision shortens response time, consistent with the discussion below, to Staff’s Motion to Strike the Supplemental Direct Testimony of TracFone Witness David Avila (Motion to Strike) filed by Trial Staff of the Commission (Staff) on December 5, 2017.  Responses to the Motion to Strike shall be due no later than 5:00 p.m. MST on Wednesday, December 13, 2017.
2. On June 22, 2017, TracFone Wireless, Inc. (Applicant or TracFone) filed the above-captioned Proceeding with the Public Utilities Commission of the State of Colorado (Commission), seeking a designation as an Eligible Telecommunications Carrier in the State of Colorado for the sole purpose of offering Lifeline Service to qualified customers.  

3. The procedural history of this Proceeding is set forth in previously issued decisions and is repeated here as necessary to put this Interim Decision into context.  
4. The parties to this Proceeding are Applicant; Staff; the Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County Emergency Communications Authority (the 911 Authorities); the Larimer Emergency Telephone Authority; the Montrose Emergency Telephone Service Authority, the Ouray County Emergency Telephone Service Authority, the Gunnison-Hinsdale Combined Emergency Telephone Service Authority, and the San Miguel Emergency Telephone Service Authority (the West Region 911 Authorities); and NE Colorado Cellular, Inc., doing business as Viaero Wireless (the latter nine parties are referred to together as Intervenors).
  

5. By Decision No. R17-0710-I (mailed on August 25, 2017), the Administrative Law Judge (ALJ) scheduled an evidentiary hearing in this Proceeding for November 2 and 3, 2017; established a procedural schedule including dates to file answer testimony, rebuttal testimony, cross-answer testimony, and related attachments; and addressed other procedural matters.  

6. On September 21, 2017, Applicant filed an Unopposed Motion for Continuance of Hearing and Adoption of Revised Procedural Schedule and Notice of Waiver of Statutory Deadline for Issuance of a Decision.  The motion was unopposed by Staff and Intervenors.  

7. By Decision No. R17-0768-I (mailed on September 22, 2017), the ALJ acknowledged TracFone’s waiver of the statutory deadline for the Commission to issue its decision in this Proceeding, pursuant to § 40-6-109.5(3), C.R.S.  Decision No. R17-0768-I also modified the procedural schedule and rescheduled the hearing for December 5 and 6, 2017.  

8. On November 2, 2017, Staff filed an Unopposed Motion to Modify Procedural Schedule and for a Waiver of Response Time to the Motion, requesting that the procedural schedule be modified and the hearing be rescheduled for January 11 and 12, 2018.  The motion was not opposed by TracFone or the Intervenors.  

9. Decision No. R17-0904-I (mailed on November 3, 2017), modified the procedural schedule and rescheduled the hearing for January 11 and 12, 2018.  Under the modified procedural schedule, answer testimony and attachments were due (and were filed) on December 5, 2017; rebuttal and attachments and cross-answer testimony and attachments are due on December 19, 2017.  

10. On December 1, 2017, TracFone filed the Supplemental Direct Testimony of David Avila on Behalf of TracFone, which describes a new program (the Financial Assistance Program to be available to Coloradso customers of the Walmart Family Mobile® brand) Staff asserts that the new program was not previously addressed by TracFones in the application or its direct testimony.  
11. On December 5, 2017, Staff filed the Motion to Strike, based on several theories.  As relief, Staff requests that Mr. Avila’s Supplemental Direct Testimony be stricken, which would allow the application to be litigated within the procedual schedule already adopted.  Alternatively, Staff suggests that TracFone should amend its application to add the new program, or that more time is needed for Staff (and presumably other Intervenors) to investigate and to conduct discovery regarding the new program.
  

12. Pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, TracFone and Intervenors would have 14 days after service of the Motion to Strike, or to and including December 19, 2017, within which to file their responses.  Since December 19, 2017 is the due date for rebuttal and attachments and cross-answer testimony and attachments, response time to the Motion to Strike must be shortened, in order to provide the undersigned ALJ sufficient time to consider the Motion to Strike and any responses, as well as to issue an interim decision several days prior to the December 19, 2017 due date for rebuttal and cross-answer testimonies.  
13. The responses should address all arguments made and remedies suggested in the Motion to Strike, including:  (1) whether to strike the Supplemental Direct Testimony of Mr.Avila; (2) whether the discussion of the new program in Mr. Avila’s Supplemental Direct Testimony triggers a requirement under the Colorado Public Utilities Law or the Commission’s Rules of Practice and Procedure that the application must be amended by TracFone and and 
re-noticed by the Commission; and (3) whether denying the Motion to Strike and continuing the remaining procedural deadlines and the hearing dates by a reasonable period of time would allow the litigation of the application to proceed, including the new program addressed in Mr. Avila’s Supplemental Direct Testimony.  If any party addresses the third option, the ALJ expects them to provide alternative dates for such a continuance.
   
II. ORDER
A. It Is Ordered That:

1. Consistent with the foregoing discussion, response time to Staff’s Motion to Strike the Supplemental Direct Testimony of TracFone Witness David Avila filed by Trial Staff of the Commission on December 5, 2017, is shortened to no later than 5:00 p.m. MST on Wednesday, December 13, 2017.  
2. This Interim Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See Decision No. R17-0647-I (mailed on August 8, 2017) ¶¶ I.A.7 through 15, pages 3 through 7, which acknowledged the intervention by right of Staff and granted the motions for permissive intervention.


�  Motion to Strike at pages 2-5.  


�  In addition to dates for a final Prehearing Conference and the Evidentiary Hearing, the remaining procedural filing dates are as follows:  TracFone’s Rebuttal Testimony & Attachments are due December 19, 2017; Staff & Intervenor Cross-Answer Testimony & Attachments are due December 19, 2017; Corrected Testimony and Attachments are due December 21, 2017; Pre-hearing Motions are due December 21, 2017; Stipulations and Settlement Agreements are due December 21, 2017; and simultaneous Statements of Positions are due on January 26, 2018.  See e.g., Decision No. R17-0904-I, ¶¶ I.C.15 and 16, page 5.
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