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I. statement

1. On November 14, 2017, Petitioner Michelle Draper filed a Petition for Waiver/Variance of Safety Regulations-Driver (Petition).  In the Petition, Ms. Draper seeks a two-year waiver of Rule 6102 of the Commission Rules Regulating Transportation by Motor Vehicle, to allow her to drive a luxury limousine.
  Commission Rule 6102(a) incorporates 49 Code of Federal Regulations (CFR) Part 391.41(b)(10), which provides that a person is physically qualified to drive a commercial vehicle if that person “[h]as distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses [and] distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses . . . and the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber.”  According to records submitted with the Petition, Petitioner does not meet this standard.  As a result, she cannot be qualified medically to drive commercially without a waiver.

2. On November 16, 2017, the Commission referred this proceeding to an Administrative Law Judge (ALJ) for resolution
.  The Petition was subsequently assigned to the undersigned ALJ.  

3. In Interim Decision No. R17-0980-I that issued on November 30, 2017, the undersigned ALJ scheduled the Petition for a hearing on December 4, 2017 at 9:00 a.m.  At the designated place and time, the undersigned ALJ held the hearing. 

4. During the hearing, Ms. Draper presented testimony regarding the reasons the waiver should be granted.  Pursuant to Rule 1501(c) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, the undersigned ALJ took administrative notice of the Petition and attachments Ms. Draper filed with the Commission.

5. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact, conclusions of law, and a recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

6. Ms. Draper testified that she wants to drive limousines.  She further testified that the income she will earn from driving limousines will support her.  She testified that if the petition is not granted and she is not able to drive limousines, she will suffer financially.  
7. Ms. Draper is 56 years old.  She testified that her vision has been impaired in her left eye since early childhood.  Based on the passage of time, her medical record and driving record, and her testimony, it is apparent that she has adapted and compensated for her poor vision in her right eye.  Specifically, she testified that while driving she can identify objects and colors, read traffic signs, see other vehicles (including oncoming vehicles and vehicles going in the same direction as her), pedestrians, and bicyclists, and that she can use her vehicle’s mirrors.  Ms. Draper further testified that the impairment of the vision in her right eye has not interfered with her ability to drive safely.  Ms. Draper’s conclusion on this last point is corroborated by her driving record, which includes three citations since 2014, but no accidents in the last five years.  
8. Ms. Draper filed a medical examination report signed by Dr. V. Inez Brasher.  The report states that, while Ms. Draper’s vision in her right eye complies with the standard in 49 CFR Part 391.41(b)(10), the vision in her left eye does not.  Dr. Brasher concluded, however, that Petitioner is qualified under 49 CFR §§ 391.41-391.49 to operate a motor vehicle with a vision waiver.  Ms. Draper also filed a letter from Jeremy Morris, who is a practicing optometrist.  Dr. Morris stated in the letter that, based on his review of Ms. Draper and her history, he believes Ms. Draper can safely drive a motor vehicle.  The medical examination report and Dr. Morris’s letter corroborate Ms. Draper’s testimony concerning her vision impairment.   

9. Based on the foregoing, the ALJ finds that:  (a) Ms. Draper’s vision in her right eye complies with the standard in 49 CFR Part 391.41(b)(10), but the vision in her left eye does not; (b) because her vision in her left eye has been impaired since early childhood, Ms. Draper has adapted to, and compensated for, the impairment; (c) Ms. Draper’s visual impairment in her left eye is unlikely to interfere with her ability to control and drive a motor vehicle safely in the future; (d) granting the requested waiver would not compromise the public safety or the public interest; and (e) because nobody has sought to intervene, the Petition is unopposed.  

10. As noted above, Rule 6713 provides that a person is not physically qualified to drive a motor vehicle if that person has a visual disorder or impairment resulting in acuity of worse than 20/40 (Snellen) in one eye without corrective lenses.  However, the Commission may grant a waiver of this requirement for good cause shown.
  Such a waiver cannot be granted if there are not reasonable assurances that the public safety will be protected.  

11. Based on the record, the ALJ finds and concludes that Ms. Draper has met her burden of proof in this matter and that the Petition should be granted.  
12. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:  
1. The Petition for Waiver of Safety Regulations - Driver filed by Michelle Draper (Petitioner) on November 14, 2017 for a waiver of Rule 6102 (Proof of Medical Fitness) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, is granted.
2. If this Recommended Decision becomes a decision of the Commission, the waiver and exemption granted by this Decision shall remain in effect for a period of two years from the effective date of this Decision, unless revoked before that date upon notice to Petitioner.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� 4 Code of Colorado Regulations 723-6-6713.  


� See 4 CCR 723-1-1003(a).
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