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I. STATEMENT

A. Relevant Background

1. On July 3, 2017, Public Service Company of Colorado (PSCo) filed an application seeking Commission approval of several items related to its pursuit of energy efficiency and demand response resources under §§ 40-3.2-103 and 40-3.2-104, C.R.S.  
2. In Decision No. C17-0717-I issued on August 30, 2017, the Commission referred discovery disputes to an Administrative Law Judge (ALJ).  The proceeding was subsequently assigned to the undersigned ALJ.  

3. In Decision No. C17-0876-I issued on October 26, 2017, the Commission referred all future Motions for Extraordinary Protection to an ALJ.
4. On November 21, 2017, PSCo filed a Motion for Extraordinary Protection of Highly Confidential Information, Shortened Response Time and Expedited Ruling on this Motion (Motion). In the Motion, PSCo requests that response time to the Motion be shortened to six days (or November 27, 2017). 

5. In Decision No. R17-0970-I, ALJ Robert Garvey granted-in-part the request to shorten response time.  Decision No. R17-0970-I established November 28, 2017 as the deadline to file a response to the Motion.  

6. No party filed a response to the Motion.  Accordingly, it is unopposed.   

B. Motion

7. In its Motion, PSCo seeks highly confidential protection for “commercially sensitive PLEXOS® forecasted hourly pricing and energy data, including the inputs behind that data.”
  This information is contained in “columns E and K located within the ‘Generation’ tab in Highly Confidential Attachment WRA3-4.A1” that will be produced in response to a discovery request propounded by Western Resource Advocates on November 10, 2017.
  Possession of this information by “parties who engage in financial transactions with the Company (i.e. purchasing or selling energy),” such as in the upcoming Phase II Electric Resource Plan (ERP) solicitation, would allow such parties “to determine Public Service’s projected marginal costs for energy and capacity.”
  This, in turn, “could adversely affect Public Service’s bargaining position and the Company’s ability to solicit least-cost resources, as well as to negotiate the most favorable contracts for the Company and its customers.”
   

8. PSCo understands that “no intervenors in this proceeding currently intend to submit bids in into the Phase II [ERP] solicitation.”
  It nevertheless requests extraordinary protection in case “a late intervenor joins this proceeding, or if a party to this proceeding changes its mind.”
  PSCo requests that access to the information be limited to:

(1) the Commissioners; (2) Commission Advisors, Commission Advisory Counsel; (3) Commission Staff, Staff Counsel; (4) a reasonable number of subject matter experts working on behalf of an intervenor in this proceeding that does not intend to submit a future bid, provided that the subject matter expert files the appropriate non-disclosure agreement in the form attached as Attachment A, and the subject matter experts’ curriculum vitae; and (5) a reasonable number of attorneys representing an intervenor in this proceeding that does not intend to submit a future bid, provided those attorneys file executed non-disclosure agreements in the form attached as Attachment B.
 
PSCo also requests that the Commission and parties noted above destroy the information by shredding upon the conclusion of this proceeding.
  
C. Analysis

Under Commission Rule 1100(n) , Attachment WRA3-4.A1 and the specified information contained therein is presumed to be a public record.  Rule 1101 provides the procedure and requirements for filing and seeking the designation of a document as highly 

9. confidential.  Commission Rule 1101(c) allows an entity or person to file a motion requesting highly confidential protection for records in accordance with Commission Rule 1101(b).  Commission Rule 1100(d) specifies that the party requesting highly confidential protection carries the burden of proof to establish the need for highly confidential protection. 

10. Under Commission Rule 1101(b), a motion seeking highly confidential treatment:   

(I)
shall include a detailed description and/or representative sample of the information for which highly confidential protection is sought; 

(II)
shall state the specific relief requested and the grounds for seeking the relief;  

(III)
shall advise all other parties of the request and the subject matter of the information at issue; 

(IV)
shall include a showing that the information for which highly confidential protection is sought is highly confidential; that the protection afforded by the Commission’s rules for furnishing confidential information provides insufficient protection for the highly confidential information; and that, if adopted, the highly confidential protections proposed by the movant will afford sufficient protection for the highly confidential information; 

(V)
shall be accompanied by a specific form of nondisclosure agreement requested; 

(VI)
shall be accompanied by an affidavit containing the names of all persons with access to the information and the period of time for which the information must remain subject to highly confidential protection, if known; and

(VII)
shall include an exhibit, filed in accordance with the procedures established in paragraph (a), containing the information for which highly confidential protection is requested.  Alternatively, the movant may show why providing the subject information would be overly burdensome, impractical, or too sensitive for disclosure.

11. Here, PSCo’s Motion includes proposed forms of nondisclosure agreements for attorneys and subject matter experts, and an affidavit identifying the individuals that have access to the information and stating that extraordinary protection sought for the information must remain in place “two years, or for such longer time as provided in subsequent Commission protective orders.”
  The Motion thus complies with subsections (I)-(III) and (V)-(VI) of Rule 1101(b).
  

12. The Motion does not include a public version of Attachment WRA3-4.A1 with the allegedly highly confidential information redacted, or an unredacted highly confidential version of those documents.  Nor has PSCo argued that “providing the subject information would be overly burdensome, impractical, or too sensitive for disclosure.”  Instead, PSCo states that “[s]ince the highly confidential information is being provided in response to a discovery request, Public Service is not providing it with this filing.”  As support, PSCo cites the first sentence of Rule 1101(e), which states that “[i]nformation which is subject to highly confidential protection and that is provided in response to discovery or in response to Commission staff audit shall not be filed with the Commission.”
  However, Rule 1101(e) also states that “[u]nless the Commission orders otherwise, a complete version of the document that contains the information which is subject to highly confidential protection shall be filed with the Commission as soon as any one of the following applies: (I) the information is used to support a motion.”
  

Because no party has opposed the Motion, and because PSCo’s description of the subject information establishes good cause for the relief requested, the Motion will be granted. 

13.  PSCo’s proposed extraordinary protections for the highly confidential information contained in Attachment WRA3-4.A1 are reasonable and will be adopted, as modified by this Decision.
 
14. Access is limited to the highly confidential information contained in Attachment WRA3-4.A1 consistent with the extraordinary protections requested in the Motion.  Access to the highly confidential information shall be limited to: (a) the Commissioners; (b) Commission staff; (c) Commission counsel; (d) “a reasonable number of subject matter experts working on behalf of an intervenor in this proceeding that does not intend to submit a future bid, provided that the subject matter expert files the appropriate non-disclosure agreement in the form attached as Attachment A [to the Motion], and the subject matter experts’ curriculum vitae;” (e) “a reasonable number of attorneys representing an intervenor in this proceeding that does not intend to submit a future bid, provided that each attorney files executed non-disclosure agreement in the form attached as Attachment B [to the Motion].”
  The Commission, Commission staff, and Commission counsel who have executed the annual nondisclosure agreement described in Rule 1100(h) of the Rules of Practice and Procedure shall have access to the highly confidential information that is the subject of the Motion without further process.
 
II. ORDER

A. It Is Ordered That:

1. The Motion for Extraordinary Protection filed by Public Service Company of Colorado on November 21, 2017, is granted consistent with the discussion above. 
2. The PLEXOS® forecasted hourly pricing and energy data, including the inputs behind that data, contained in Attachment WRA3-4.A1 is highly confidential.  The following extraordinary protections are afforded to, and apply to access to, such information:

a.
Access is provided to the Commission, Commission staff, and Commission counsel pursuant to Rule 1100(h) and the annual nondisclosure Agreement executed in accordance with Rule 1100(h).

b.
Access is provided to a reasonable number of subject matter experts working on behalf of an intervenor in this proceeding that does not intend to submit a future bid, provided that each such subject matter expert executes, serves, and files the non-disclosure agreement attached as Attachment A to the Motion, and serves and files his/her curriculum vitae.  

c.
Access is provided to a reasonable number of attorneys representing 
an intervenor in this proceeding that does not intend to submit a future bid, provided that each such attorney executes, serves, and files the 
non-disclosure agreement attached as Attachment B to the Motion.  

d.
The highly confidential information shall be shredded upon the conclusion of this proceeding.   The Commission is permitted to retain the original of any document containing the highly confidential information pursuant to Rule 1101(l)(I).

3. This Decision is effective upon its Mailed Date. 
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CONOR F. FARLEY
________________________________
                     Administrative Law Judge
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