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I. STATEMENT

A. Relevant Background

1. On July 3, 2017, Public Service Company of Colorado (PSCo) filed an application seeking Commission approval of several items related to its pursuit of energy efficiency and demand response resources under §§ 40-3.2-103 and 40-3.2-104, C.R.S.  
2. In Decision No. C17-0717-I issued on August 30, 2017, the Commission referred discovery disputes to an Administrative Law Judge (ALJ).  The proceeding was subsequently assigned to the undersigned ALJ.  

3. On October 11, 2017, PSCo filed a Motion for Extraordinary Protection in which it seeks protection of certain information requested through discovery (Motion).  PSCo claims this information should be classified as highly confidential under the Commission’s Data Privacy Rules and the Colorado Supreme Court’s decision in Public Service Company v. Trigen-Nations, 982 P.2d 316 (Colo. 1999). 

4. In Decision No. C17-0876-I issued on October 26, 2017, the Commission referred the Motion and all future Motions for Extraordinary Protection to the undersigned ALJ. 

5. The Motion is unopposed.   

B. Analysis

6. In its Motion, PSCo seeks highly confidential protection for certain information in Attachment OCC 1-2.G to PSCo’s Response to Discovery Request OCC 1-2 propounded by the Office of Consumer Counsel.  Attachment OCC 1-2.G is a spreadsheet that supports the testimony of PSCo witness Brian G. Doyle entitled “Interruptible Service Option Credit (“ISOC”) Program Summary.”
  According to PSCo, the following eight tabs within the spreadsheet contain highly confidential information: “Contract 2008,” “Contract 2009,” “Contract 2010,” “Contract 2011,” “Contract 2012,” “Contract 2013,” “Contract 2014,” and “Contract 2015.”
  These tabs include the following identifying information: the names, addresses, representative contacts, CRS debtor numbers, CRS premise numbers, phone numbers to the revenue meters, industries, and other identifiable information of certain large commercial and industrial customers of PSCo.  The tabs also include the following information for each customer: the Contract Interruptible Load (CIL), credit rate, annual credit, and kW usage/demand data.
  PSCo asserts that the identifying and other information is highly confidential.  

7. PSCo states that “the other intervenors in this proceeding are either customers of Public Service or have members or financial supporters that are customers of [PSCo].”
  PSCo asserts that “[s]haring one customer’s CIL, credit rate, annual credit information, and kW usage/demand data with other customers either directly or indirectly is inappropriate.”
  PSCo “considered redacting only the customers’ personally identifiable information while leaving in the customers’ CIL, credit rate, annual credit information, and kW usage/demand data but believes that the information by its nature may reveal the identities of certain large customers.”
  PSCo concludes by requesting that this information be accorded to highly confidential status under Rule 1101 of the Commission’s Rules of Practice and Procedure,
 and access to the information be limited to “the Commissioners, the Commission’s advisory staff and advisory attorneys, the Commission’s Trial Staff and attorneys for Trial Staff, and the Office of Consumer Counsel (OCC) and attorneys for OCC.”
  

8. Under Commission Rule 1100(n), Attachment OCC 1-2.G is presumed to be a public record.  Rule 1101 provides the procedure and requirements for filing and seeking the designation of a document as highly confidential.  Commission Rule 1101(c) governs records that are presumed to be public under Commission Rule 1100(n) and allows an entity or person 
to file a motion requesting highly confidential protection for records in accordance with Commission Rule 1101(b).  Commission Rule 1100(d) specifies that the party requesting highly confidential protection carries the burden of proof to establish the need for highly confidential protection. 

9. Under Commission Rule 1101(b), a motion seeking highly confidential treatment:   

(I)
shall include a detailed description and/or representative sample of the information for which highly confidential protection is sought; 

(II)
shall state the specific relief requested and the grounds for seeking the relief;  

(III)
shall advise all other parties of the request and the subject matter of the information at issue; 

(IV)
shall include a showing that the information for which highly confidential protection is sought is highly confidential; that the protection afforded by the Commission’s rules for furnishing confidential information provides insufficient protection for the highly confidential information; and that, if adopted, the highly confidential protections proposed by the movant will afford sufficient protection for the highly confidential information; 

(V)
shall be accompanied by a specific form of nondisclosure agreement requested; 

(VI)
shall be accompanied by an affidavit containing the names of all persons with access to the information and the period of time for which the information must remain subject to highly confidential protection, if known; and

(VII)
shall include an exhibit, filed in accordance with the procedures established in paragraph (a), containing the information for which highly confidential protection is requested.  Alternatively, the movant may show why providing the subject information would be overly burdensome, impractical, or too sensitive for disclosure.

10. Here, PSCo’s Motion includes proposed forms of nondisclosure agreements 
for attorneys and subject matter experts, and an affidavit identifying the individuals that have access to the information and stating that extraordinary protection sought for the information must remain in place “indefinitely.”  The Motion also includes both a public version of Attachment OCC 1-2.G with the allegedly highly confidential information redacted, and an unredacted highly confidential version of those documents.  The Motion thus complies with subsections (I)-(III) and (V)-(VII) of Rule 1101(b).  

As to subsection (IV), PSCo argues that Attachment OCC 1-2.G is entitled to highly confidential protection under the Commission’s Data Privacy Rules and the Colorado Supreme Court’s decision in Public Service Company v. Trigen-Nations, 982 P.2d at 316.  As to 

11. the former, PSCo states that Attachment OCC 1-2.G is “predominantly ‘customer data’ that is generally protected from disclosure by a public utility under . . . Rules 3026 through 3035.”
   Commission Rule 3001(i)
 defines “customer data” as, among other things, “customer-specific data or information . . . that is: (III) about the customer’s participation in regulated utility programs, such as renewable energy, demand-side management, load management, or energy efficiency programs.”
  As to the latter, in Trigen-Nations, the Colorado Supreme Court upheld a decision by the Commission granting a protective order that accorded highly confidential protection to customer names in an Application filed by PSCo pursuant to the “By-Pass” statute, § 40-3-104.3, C.R.S.  The Colorado Supreme Court held that the Commission validly exercised its discretion in granting highly confidential protection to the customer names under the Commission’s confidentiality rules.  

12. Based on the foregoing, PSCo has satisfied each of the requirements of Rule 1101(b) and has shown good cause for highly confidential protection of the identified information, which is contained within red boxes on pages 40 through 69 in Highly Confidential Exhibit C filed on November 1, 2017.  Accordingly, PSCo’s Motion for Extraordinary Protection shall be granted.   
II. ORDER

A. It Is Ordered That:

1. The Motion for Extraordinary Protection filed by Public Service Company of Colorado on October 11, 2017, is granted consistent with the discussion above. 
2. This Decision is effective upon its Mailed Date. 
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