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I. STATEMENT  

1. On May 17, 2017, the International Brotherhood of Electrical Workers Local #111 and Petitioners David Boepple, Michael McCarthy, Jerry Jones, Donald O’Conner, Joseph Reynolds, Noel Busck, Robert Campbell, Bradley Bohling, and Chris Sisnerros (Complainants or Brotherhood) filed their Motion to Intervene Out of Time and Reopen Dockets and to Alter or Amend Decisions or in the Alternative Formally to Complain and for Injunctive Relief (Complaint) against Public Service Company of Colorado (PSCo).  That filing commenced this proceeding. 
2. On May 30, 2017, by Decision No. C17-0436-I, the Colorado Public Utilities Commission construed the May 17, 2017 filing by the Brotherhood as a complaint and referred the matter to an Administrative Law Judge (ALJ).

3. On May 30, 2017, the Commission set the above captioned proceeding for an evidentiary hearing to be held on July 31, 2017. 

4. On June 19, 2017, PSCo filed its Answer and Motion to Dismiss. 

5. On June 23, 2017, the Parties filed their Joint Motion to Vacate Hearing and Waive Response Time (Joint Motion). In the Joint Motion, the Parties request the evidentiary hearing scheduled for July 31, 2017 be vacated due to a conflict with another proceeding before the Commission on the same date. 
6. On June 26, 2017 by Decision No. R17-0517-I, the evidentiary hearing was vacated.

7. On June 30, 2017, the Brotherhood filed its Response to Motion to Dismiss (Response).

8. On July 14, 2017, PSCo filed its Motion for Leave to and Reply to Complainant’s Response to Motion to Dismiss (Reply). 

9. On July 18, 2017, the Brotherhood filed its Motion to Strike Reply and Opposition to Motion for Leave to and Reply to Complainant’s Response to Motion to Dismiss (Motion to Strike). 

10. On August 3, 2017, PSCo filed its Motion for Protective Order Pending Ruling on Motion to Dismiss.

II. COMPLAINT
11. The filing by the Brotherhood on May 17, 2017 was titled as Motion to Intervene Out of Time and Reopen Dockets and to Alter or Amend Decisions or in the Alternative Formally to Complain and for Injunctive Relief.  The Commission in Interim Decision No. C17-0436-I construed the filing as a Complaint.

12. In the Complaint the Brotherhood state that the actions of PSCo “the rate payers [] rights are threatened”
 and request an order “in the nature of injunctive relief barring PSCo or its parent company from terminating the M/M plan.


13. The actions that the Brotherhood alleges that PSCo has undertaken that threaten rate payers and require injunctive relief are found within paragraphs 25 and 26 of the Complaint. They are as follows:

25. In collective bargaining negotiations that began as to retiree medical benefits in early 2017 and have continued into the general contract negotiations now underway, PSCo has proposed to Local 111 termination of the M/M Plan as of January 1, 2018. (Exhibit 30, Company opening letter, p. 2, Item 7). It has stated to Local 111 that “in the event there are assets remaining in the Retiree VEBA after all of the PSCo bargaining retiree benefit obligations have been satisfied 
[as of December 31, 2017], the Company currently assumes it would use any excess assets for the payment of active PSCo bargaining employees benefit obligations . . .”
26. By its bargaining proposals, PSCo is attempting to leverage Local 111 to make concessions to protect the retiree medical benefits that are already irrevocably funded pursuant to the Orders of the Commission, violating the promises made through the Commissions Orders by, and for, Colorado rate payers.

Footnotes 9 and 10 omitted.

III. MOTION TO DISMISS 

14. PSCo argues that the Commission lacks subject matter jurisdiction over the dispute, there is no rational basis for the Commission to revisit Orders issued over 20 years ago, the National Labor Relations Act preempts the Commission from involvement in an issue currently subject to collective bargaining, and that the Complainants lack standing since they have not suffered an injury in fact.

A. No Basis to Reaffirm Orders

15. PSCo argues that the Orders speak for themselves and therefore there is no logical reason to reaffirm the orders. PSCo points out that Complainants fail to allege that PSCo has failed to adhere to the orders in question. 

16. PSCo states that the trusts in question were not ordered by the Commission but rather only state that a trust could be used. Further, PSCo states that the trusts were not approved by the Commission nor would it be within the province of the Commission to approve such a trust. 

17. PSCo argues that while the Commission is vested with the authority under 
§ 40-3-101, C.R.S., to review rates, the Commission does not have the authority to regulate labor arrangements.

B. Subject Matter Jurisdiction

18. PSCo argues that while the Commission may take labor costs into account during a test period to determine rates, disputes about labor benefits are not within the Commission’s subject matter jurisdiction.

19. PSCo argues that the M/M plan is a welfare benefit plan and therefore governed under ERISA.
 

C. Failure to State a Claim for which Relief May be Granted

20. PSCo argues that the Commission lacks authority to order PSCo to provide health care coverage to future retirees. PSCo states that this is a mandatory bargaining subject under the National Labor Relations Act.  Therefore argues PSCo, the Commission cannot grant the relief requested by the Brotherhood.

D. Standing

21. PSCo argues that the Brotherhood has suffered no injury and therefore has no standing to bring the Complaint. 

22. PSCo argues that any injury is speculative and premised on the results of the collective bargaining process.

IV. RESPONSE TO MOTION TO DISMISS 

A. Declaratory Relief

23. The Brotherhood spends much of its Response attempting to explain the history of trust accounts and how it has been misrepresented by PSCo.

24. The Brotherhood eventually argues that the relief requested should be in the form a declaratory order under Rule 1304(i) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  

25. The Brotherhood argues that the declaratory relief requested would preserve the Commission’s jurisdiction in this matter.

V. REPLY TO RESPONSE
26. In the Reply, PSCo accuses the Brotherhood of altering the form of relief they requested and attempt to clarify a decision from a federal court.

VI. MOTION TO STRIKE
27. In their Motion to Strike, the Brotherhood defends its characterization of the Complaint and provides its interpretation of the same federal court decision.

VII. DISCUSSION
A. Applicable Law

28. The controlling statute for the Commission complaints is § 40-6-108(1), C.R.S.  It reads as follows:

 
(a)
Complaint may be made by the commission on its own motion or by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.  

29. In order for the Commission to have jurisdiction in a Complaint case the Complainant must “[set] forth any act or thing done or omitted to be done by any public utility” that is in violation of any “rule, regulation or charge.” Emphasis added.
30. In the Complaint, the Brotherhood gives a long history of the medical benefit program that PSCo has provided for its employees. At the conclusion of the history, the Brotherhood states that:

In collective bargaining negotiations that began as to retiree medical benefits in early 2017 and have continued into the general contract negotiations now underway, PSCo has proposed to Local 111 termination of the M/M Plan as of January 1, 2018.

31. The basis of the Complaint appears to be the actions of PSCo in collective bargaining with the Brotherhood.

32. When this is pointed out by PSCo, the Brotherhood makes the claim that the complaint was not due to collective bargaining negotiations but prompted by Public Service threatening to terminate retiree medical benefits and “implying its intention” to terminate the M/M plan, and refusing to negotiate continuation of the M/M plan in collective bargaining. 
 The Brotherhood appears to create a distinction between “negotiations” and PSCo’s “actions” in negotiations. 

33. The Brotherhood than spends time stating the benefits of the retiree’s medical benefit program to rate payers and discusses proceedings before the Minnesota Public Utilities Commission, before stating the relief requested “is in the nature”
 of a declaratory order under Commission Rule 1304(1). 

34. As pointed out by Public Service, at no time in the Complaint did the Brotherhood reference Rule 1401(i) or any request for a declaratory order. 

35. The Brotherhood provides prior Commissions decisions to support its position, yet the prior decisions are from proceedings requesting a declaratory order, not a complaint proceeding.
 

36. For the Commission to have jurisdiction in a complaint proceeding there must be an act done or omitted to be done by a utility. The Brotherhood alleges no act done or omitted to be done other than the nebulous “threatening to terminate,” “implying its intention to terminate” and “refusing to negotiate” in the collective bargaining arena. These are not acts done or omitted to be done by PSCo which violate a rule, regulation, or charge.

37. If the relief requested is in the form of a declaratory order, a complaint is not the proper proceeding to pursue this action.
  The Motion to Dismiss shall be granted.

VIII. ORDER  

A. The Commission Orders That:  

1. The Motion to Dismiss filed by Public Service Company of Colorado (PSCo) on June 19, 2017 is granted.

2. The Formal Complaint filed by the International Brotherhood of Electrical Workers Local #111 and Petitioners David Boepple, Michael McCarthy, Jerry Jones, Donald O’Conner, Joseph Reynolds, Noel Busck, Robert Campbell, Bradley Bohling, and Chris Sisnerros (Brotherhood) against PSCo is dismissed.

3. PSCo’s Motion for Leave to and Reply to Complainant’s Response to Motion to Dismiss filed on June 30, 2017 is granted.

4. The Brotherhood’s Motion to Strike Reply filed on July 18. 2017 is denied.

5. The Motion for Protective Order filed by PSCo on August 3. 2017 is deemed moot.

6. The proceeding is now closed.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

8. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

 

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




�  Complaint, ¶ 30. 


�  Id. at ¶ 31.


�  The M/M plan is a Medical Managed Care/Medicare Coordinated Plan 


� The Employment Retirement Income Security Act 


� Motion to Intervene Out of Time and Reopen Dockets and to Alter or Amend Decisions or in the Alternative Formally to Complain and for Injunctive Relief, Paragraph 25.


� See Complainants’ Response to Motion to Dismiss, Argument A, page 1.


�   Id. at, p. 6. 


�   Id. at p. 22.


�   It is the undersigned ALJ’s belief that the Commission has no place in collective bargaining negotiations between PSCo and the Brotherhood.  


� The undersigned ALJ does not intend that this Decision address the merits of any declaratory order proceeding or that the facts pled justify the Commission accepting a petition for a declaratory order.  This Decision only reaches the conclusion that the facts pled in this proceeding do not meet the requirements for a complaint proceeding. Any future declaratory order proceeding based on the facts pled in this proceeding should be viewed de novo with the Commission reaching a decision to accept or not accept the petition based on the facts pled in any future proceeding.
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