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I. STATEMENT
A. Background
1. On 
August 1, 2017, the Park Creek Metropolitan District (Park Creek) and 
the City and County of Denver (Denver) (jointly, Applicants) filed the above-captioned application (Application).  The Application requests authorization “to construct the second phase of the grade-separated highway-rail crossing above Union Pacific Railroad Company (UPRR) railroad tracks and Regional Transportation District (RTD) commuter rail tracks in the vicinity 
of Central Park Boulevard (Road) in the City and County of Denver.”
  The first phase (Phase 1), which the Commission approved in Decision No. C10-0995 that issued on September 9, 2010 in Proceeding No. 10A-531R, constructed a grade-separated “Structure” consisting of one travel lane in each direction and a ten-foot shared use non-vehicular path on the east side of the Structure.
  Phase 1 of the project contemplated that there would be a Phase 2 involving the addition of two lanes to the Structure.  For that reason, during Phase I, Park Creek designed and constructed piers for the additional two lanes.  Park Creek completed the Phase 1 construction in 2011.
  Through the Application, Applicants now seek permission to complete Phase 2.  

2. On August 1, 2017, the Commission issued a notice of the Application pursuant to § 40-6-108(2), C.R.S.   
3. On August 28, 2017, UPRR filed an Entry of Appearance and Notice of Intervention as of Right.  In its Intervention, UPRR stated that it does not oppose the Application.  However, it “requests that any approval be conditioned on a Construction and Maintenance Agreement being entered into between the parties and filed with the Commission.”
  UPRR concluded that “the Commission may treat [its] appearance and intervention as withdrawn” and may “determine[] [the Application] under the Commission’s Modified Procedure [pursuant to] C.R.S. § 40-6-109(5)” provided: (a) there are no other intervenors or protests; and (b) “the appropriate clearances and railroad requirements are met.”
 

4. On August 31, 2017, the Regional Transportation District (RTD) filed an Entry of Appearance and Notice of Intervention as of Right (Intervention).  In its Intervention, RTD stated that it opposed the statement in Section 6.c. of the Application to the effect that during the Phase 2 construction RTD will be responsible for removal of certain equipment from the Structure built in Phase 1 and reinstallation of the equipment at or near the end of the Phase 2 construction.  RTD contended that “the removal and reinstallation of any equipment on the existing structure should be performed by the Applicants’ contractor, under the supervision of RTD’s concessionaire, and [] Applicants should be responsible for all costs associated with the removal and reinstallation of equipment on the existing structure.”
  RTD also took issue with the statement in the Application that construction and maintenance of the Phase 2 project will be conducted in accordance with an Amendment to the UPRR Crossing Agreement.  RTD contended that the Amendment has not yet been consummated between RTD and Applicants, and requested that the Commission condition approval of the Application on Applicants and RTD entering into the Amendment and filing it with the Commission.
  RTD requested a hearing.  

5. On September 15, 2017, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.
  The matter was subsequently assigned to the undersigned ALJ. 

6. On September 26, 2017, the undersigned ALJ issued Decision No. R17-0784-I that scheduled a prehearing conference for October 16, 2017 at 1:30 p.m., and directed the parties to confer about hearing dates and a procedural schedule and to file by October 10, 2017 a Status Report stating the results of the conferral.  

7. On September 29, 2017, Applicants filed a Motion for Leave to Amend Application (Motion to Amend) to remove the statement in paragraph 6.c. of the Application that “RTD will need to remove and reinstall any equipment that is currently installed on the existing Structure, including without limitation flash panels.”
  Applicants stated that “this amendment [is intended] to address the objection raised by RTD.”
 

8. On October 6, 2017, RTD filed a Response in Non-Opposition to the Motion for Leave to Amend Application (Response in Non-Opposition) in which RTD stated that the proposed amendment, if permitted, “will resolve any oppositional issues raised by RTD in its” Intervention.
   RTD then stated that “[i]f the Applicants’ Motion to Amend is granted as proposed, the Commission may consider RTD’s opposition to the Application as withdrawn”
 and determine the Application “under the modified Procedure provided in Rule of Practice and Procedure 1403.”
  However, RTD also stated in the Response in Non-Opposition that it “reserves its request to the Commission that any approval of the Application be conditioned on Applicants and RTD entering into the Amendment to the Crossing Agreement and filing it with the Commission.”
  

9. On October 10, 2017, RTD filed an Unopposed Motion to Vacate Prehearing Conference and Reset Hearing Dates Due to Counsel Unavailability (Unopposed Motion to Vacate Prehearing Conference).  In that document, RTD stated that the two attorneys of record representing RTD in this proceeding – Roger Kane and Mindy McNair – are unavailable for the prehearing conference on October 16, 2017.
  RTD reiterated that it does not oppose the proposed amendment of the application, the amended application, or the amended application being granted without a hearing.
  If the amendment or the amended application is not granted, RTD requested that the prehearing conference be rescheduled to a date after November 6, 2017 and that the hearing be held after December 21, 2017.
    

10. On October 10, 2017, Applicants filed the Status Report required by Decision No. R17-0784-I.  In that document, Applicants stated that they do not oppose RTD’s request to vacate the pre-hearing conference scheduled for October 16, 2017 and to reset it to a date after November 6, 2017, and that the hearing take place after December 21, 2017.
  Applicants also state that their understanding is that RTD will withdraw its opposition to the Application “so long as the Commission orders the completion of an agreed upon Amendment to the Crossing Agreement between the Applicants and the Union Pacific Railroad, sufficient to include the interests of RTD in the Phase 2 construction over RTD’s A Line.”
   
B. Analysis

1. Motion to Amend 

11. Applicants have stated good cause for the amendment.  Applicants state that the purpose of the amendment is to remove the language in the Application that is the sole source of RTD’s opposition to the Application.  The Motion to Amend is unopposed, and RTD states that the Commission can consider its opposition to the Application as withdrawn if the proposed amendment is permitted.  The proposed amendment does not expand the scope of the Application, but instead proposes to delete language that arguably imposes obligations during construction on RTD.  Accordingly, the Motion to Amend shall be granted. 

2. Amended Application

12. Accepting the amendment has two relevant results.  First, the Application will be amended to delete the statement in paragraph 6.c. of the Application that “RTD will need to remove and reinstall any equipment that is currently installed on the existing Structure, including without limitation flash panels” (Amended Application).
  Second, because RTD’s opposition to the Application is withdrawn and UPRR did not oppose the original Application and has not stated any opposition to the Amended Application, the Amended Application is unopposed and, pursuant to § 40-6-109(5), C.R.S. and Rule 1403 of the Commission’s Rules of Practice and Procedure,
 will be considered under the modified procedure, without a formal hearing.
13. 
As noted above, the Amended Application requests authorization to construct Phase 2 of the grade-separated highway-rail crossing above the UPRR railroad tracks and RTD’s commuter rail tracks in the vicinity of Central Park Boulevard.  The Commission approved Phase 1 in Decision No. C10-0995, which involved the construction of a grade-separated structure consisting of one travel lane in each direction and a ten-foot shared use non-vehicular path on the east side of the Structure.
  Phase 2 now seeks to add two additional lanes.  

14. The plan and profile drawings provided by the Applicants show that the new structure will consist of seven spans with a total length of 803’-1 5/8” from abutment to abutment.  The RTD tracks are located under span 2, and the UPRR tracks are located under span 3.  The minimum vertical clearance from the top of the highest existing or proposed future rail to the bottom of the girders for the structure will be a minimum of 23’-6” at the rail line for one of the proposed future UPRR tracks.  The minimum horizontal distance from the centerline of an existing or proposed future track to a pier is at least 21.7’ from the centerline of the proposed RTD eastbound commuter rail track to pier 2.  All clearances shown for the closest of either the existing or proposed future track meet or exceed the clearances required by Commission Rules 7324 and 7325 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.
  The proposed new structure for Phase 2 will be 37’-0” out to out and accommodate two 11’-0” lanes, one 2’-0” shoulder, one 4’-0” median (shared with the existing bridge structure), one 11’-8” sidewalk, one 1’-2” Type 10 bridge rail, and one chain link fence with protective screening over the RTD commuter rail tracks.  The new bridge structure will tie-in to the existing bridge structure.

15. Applicants state that there are currently 15,000 vehicles per day (VPD) using the crossing at a posted speed limit of 35 miles per hour (MPH) with estimates of 21,000 VPD in five years and approximately 28,000 in ten years.  There are currently approximately one to six freight train movements at a maximum speed of 40 MPH and 144 commuter rail trains at a maximum speed of 70 MPH.  There are no projected increases or decreases in train counts in the near future.  

16. Construction is expected to begin in November 2017 and be completed by November 30, 2018.  Park Creek will be required to inform the Commission in writing that the new bridge construction is complete and operational within ten days of completion.  The Commission will expect this letter sometime around November 30, 2018.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  Park Creek and Denver shall also be required to file signed copies of the Construction and Maintenance Agreements with RTD and UPRR, or a letter stating that no update to the Construction and Maintenance Agreement is needed, by November 30, 2017, prior to commencing construction of the Phase II bridge.  

17. Applicants state the cost of construction of the project is estimated at $8,400,000, with funds from the Applicants paying for the project.  

18. Based on the foregoing, including the fact that no party opposes the Amended Application, the undersigned ALJ finds and concludes that there is good cause to grant the Amended Application and that doing so is in the public interest.  Accordingly, the undersigned ALJ shall recommend that the Amended Application be granted. 

C. Unopposed Motion to Vacate Prehearing Conference 

19. Because the Amended Application shall be granted using the modified procedure permitted by § 40-6-109(5), C.R.S. and Rule 1403 of the Rules of Practice and Procedure, there is no need to proceed with the prehearing conference scheduled for October 16, 2017.  For this reason, the Unopposed Motion to Vacate Prehearing Conference shall be granted.  

20. Therefore, in accordance with § 40-6-109, C.R.S., the ALJ recommends the Commission enter the following order.    
II. ORDER
A. The Commission Orders That:

1. The Motion for Leave to Amend Application (Motion to Amend) filed by the Park Creek Metropolitan District and the City and County of Denver (collectively, Applicants) on September 29, 2017 is granted.  The Application is amended by deleting the statement in paragraph 6.c. of the Application that “RTD will need to remove and reinstall any equipment that is currently installed on the existing Structure, including without limitation flash panels.” 

2. The application, as amended as specified above, filed by Applicants on August 1, 2017 seeking authority to complete the second phase of the grade-separated highway-rail crossing above Union Pacific Railroad Company’s (UPRR) railroad tracks and the Regional Transportation District’s (RTD) commuter rail tracks in the vicinity of Central Park Boulevard in the City and County of Denver, Colorado is granted.  
3. The Unopposed Motion to Vacate Prehearing Conference and Reset Hearing Dates Due to Counsel Unavailability filed by the Regional Transportation District on October 10, 2017 is granted.   

4. Park Creek and Denver shall file signed copies of the signed Construction 
and Maintenance Agreements with RTD and UPRR, or a letter stating that no update to 
the Construction and Maintenance Agreement is needed, by November 30, 2017, prior to commencing construction of the bridge.

5. Park Creek and Denver are authorized and ordered to proceed with construction of Phase 2 of the project described in the Application, subject to the condition stated above.

6. Park Creek shall inform the Commission in writing that the bridge construction is complete and operational within ten days of completion.  The Commission will expect this letter sometime around November 30, 2018.   However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
7. The prehearing conference scheduled for October 16, 2017 is vacated.  

8. Proceeding No. 17A-0519R is closed.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge
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