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I. STATEMENT
A. Background
1. On 
May 31, 2017, American Eagle Limousine Service, Inc. (American Eagle Limo or Applicant) filed the application described in the caption above (Application).  
2. On June 12, 2017, the Commission issued a notice of the Application.  
3. On June 14, 2017, Aspire Tours, LLC (Aspire) filed an Entry of Appearance and Petition to Intervene.  

4. Also on June 14, 2017, The Colorado Sightseer, Inc. (Colorado Sightseer) filed an Intervention and Entry of Appearance (Aspire and Colorado Sightseer are referred to collectively as Intervenors).  

5. On July 20, 2017, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  The proceeding was subsequently assigned to the undersigned ALJ. 

6. On July 25, 2017, the undersigned ALJ issued Decision No. R17-0613-I that addressed three issues:  (a) representation of American Eagle Limo; (b) representation of Colorado Sightseer; and (c) the establishment of a schedule for this proceeding.  As to the first issue, the undersigned ALJ found and concluded that American Eagle Limo established that Othmane Ettachfini, who is not a lawyer, is permitted to represent American Eagle Limo in this proceeding.
  Interim Decision No. R17-0613-I then stated:

American Eagle Limo and Othmane Ettachfini are on notice that they will be bound by, and held to, the same procedural and evidentiary rules that attorneys must follow.  Othmane Ettachfini and American Eagle Limo will not be held to a lesser standard because American Eagle Limo has chosen not to have an attorney represent it in this proceeding.
  

As to the second issue, Decision No. R17-0613-I ordered Colorado Sightseer to, by August 10, 2017, either retain counsel and have that counsel enter an appearance in this matter on behalf of Colorado Sightseer, or show cause why Commission Rule 1201
 does not 

7. require it to be represented by legal counsel in this matter.  Finally, Decision No. R17-0613-I directed the parties to confer about hearing dates and to file by August 10, 2017 a Status Report reporting the results of the conferral.  

8. On August 9, 2017, Colorado Sightseer filed its Response to the Order to Show Cause contained in Interim Decision No. R17-0613-I.  

9. On August 10, 2017, American Eagle Limo filed a Status Report stating that it had conferred with the other parties and October 11 through 12, 2017 are the best dates for the hearing for all of the parties. 

10. On August 15, 2017, Aspire filed a Motion to Strike or Dismiss Application or, in the Alternative, Motion in Limine (Motion).  In the Motion, Aspire states that it served interrogatories and a request for production of documents on American Eagle Limo on June 14, 2017 (Discovery).  However, Aspire asserted that Applicant did not respond to the Discovery and that, “[w]ithout the information requested, [Aspire] will be disadvantaged in presenting evidence and cross-examining witnesses at hearing.”
  Aspire concluded with a request that the Application be dismissed or, alternatively, “that Applicant be precluded from presenting any evidence relating to the information sought by the discovery requests.”

11. On August 16, 2017, the undersigned ALJ issued Decision No. R17-0666-I that: (a) found and concluded that Colorado Sightseer could be represented by its owner and President, Heath A. Fuehrer, who is not a lawyer, in this proceeding; (b) scheduled the hearing in this proceeding for October 11 through 12, 2017; and (c) ordered Applicant and Intervenors to file and serve their witness lists and exhibits on September 11 and 25, 2017, respectively. 

12. Aspire filed its witness list and exhibits on August 1, 2017.  Neither American Eagle Limo nor Colorado Sightseer has filed their witness lists or exhibits by the deadlines specified in Decision No. R17-0666-I.  In addition, American Eagle Limo did not file a response to Aspire’s Motion within the 14 days permitted by Rule 1400(b) of the Commission’s Rules of Practice and Procedure.
  

13. In Decision No. R17-0795-I issued on September 28, 2017, the undersigned ALJ ordered American Eagle Limo: (a) to file a response to the Motion; and (b) to file and serve its witness list and exhibits as ordered in Decision No. R17-0666-I.  Decision No. R17-0795-I also directed American Eagle Limo to explain in its response “why it has not responded to the discovery propounded by Aspire or, if it has responded to the Discovery since the filing of the Motion, why the delay in responding has not prejudiced Aspire.”
  Decision No. R17-0795-I set October 5, 2017 as the deadline for American Eagle Limo to file a response to the Motion and to file and serve its witness list and exhibits.
  Decision No. R17-0795-I concluded that “[i]f American Eagle Limo fails to file and serve either a response to the Motion or its witness list and exhibits, the Application shall be dismissed without prejudice.”
  

14. On October 4, 2017, American Eagle Limo filed its responses to Aspire’s interrogatories.  It did not file a response to the Motion, its witness list or exhibits, or its responses to Aspire’s requests for production.  In addition, American Eagle Limo responded “To be Addressed in hearing” and thereby effectively refused to respond to several interrogatories.  These included interrogatories 18 and 19 that requested the identity of American Eagle Limo’s witnesses and a summary of their anticipated testimony, and interrogatories 12 through 15 that request specific information concerning any argument American Eagle Limo intends to make that the existing service by certificated carriers is inadequate and that there is a public need for the service proposed by American Eagle Limo.
 

B. Analysis

15. Under Rule 1400(d) 4 CCR 723-1 of the Rules of Practice and Procedure, “[t]he Commission may deem a failure to file a response as a confession of the motion.”  Here, American Eagle Limo did not respond to the Motion filed by Aspire by the August 29, 2017 deadline.  American Eagle Limo also did not file a motion for extension to respond to the Motion.  Finally, American Eagle Limo did not file a response to the Motion by the October 5, 2017 deadline set in Decision No. R17-0795-I.  

16. American Eagle Limo did file responses to the interrogatories (but not the requests for production) propounded by Aspire on October 5, 2017.  However, the responses to interrogatories do not even attempt to explain why American Eagle Limo’s delay in responding to Aspire’s interrogatories and apparent failure to respond to Aspire’s requests for production has not prejudiced Aspire, as it was ordered to do in Decision No. R17-0795-I.  In addition, American Eagle Limo’s responses to the interrogatories noted above are deficient.  As a result, the responses to Aspire’s interrogatories cannot be deemed a response to Aspire’s Motion, and actually support the argument made by Aspire in its Motion that American Eagle Limo’s failure to respond substantively to its Discovery “disadvantage[s Aspire] in presenting evidence and cross-examining witnesses at hearing.”

17. In addition, American Eagle Limo has disregarded two Interim Decisions of the Commission.  Specifically, American Eagle Limo disregarded the orders in Interim Decision Nos. R17-0666-I and R17-0795-I to file and serve its witness list and marked exhibits by September 25, 2017 and October 5, 2017, respectively.  As noted above, American Eagle Limo also disregarded the order in Decision No. R17-0795-I to file a response to the Motion by October 5, 2017.   

18. Under these circumstances, the undersigned ALJ deems American Eagle Limo’s failure to file a response, or otherwise respond, to the Motion a confession of that Motion.  In addition, the undersigned ALJ finds and concludes that American Eagle Limo’s failure to comply with the Interim Decisions noted above establishes good cause to grant the Motion.  Accordingly, the Motion shall be granted, and the Application shall be dismissed without prejudice.  
II. ORDER

A. The Commission Orders That:  

1. The Motion to Strike or Dismiss Application or, in the Alternative, Motion in Limine filed by Aspire Tours, LLC on August 15, 2017 is granted.  

2. The Application filed on May 31, 2017 by American Eagle Limousine Service, Inc.  is dismissed without prejudice.  

3. The hearing in this proceeding scheduled for October 11 and 12, 2017 is vacated.  

4. Proceeding No. 17A-0353CP is closed. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Decision No. R17-0613-I at 2 (¶ 6-7).  


� Id. at 2-3 (¶ 7).  


� 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure.  


� Motion at 1 (¶ 3).  


� Id. at 2 (¶ 5).  


� 4 CCR 723-1.  


� Decision No. R17-0795-I at 4 (¶ 12).


� Id. at 3 (¶ 12).  


� Id. at 4 (¶ 12).  


� See Responses to Interrogatories filed on October 5, 2017 at 2-3. 


� Motion at 1 (¶ 3).  
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