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I. STATEMENT

1. This Recommended Decision approves, after an evidentiary hearing, a unanimous Settlement Agreement between Black Hills/Colorado Electric Utility Company LP (Black Hills or Company) and Staff of the Colorado Public Utilities Commission (Staff) and grants Black Hills’ Application to continue the Incentive Sharing Mechanism in its Energy Cost Adjustment tariff for an additional three years, through December 31, 2021.  

A. Procedural History
2. On May 1, 2017, Black Hills filed a Verified Application in the above-captioned Proceeding, seeking the approval of the Public Utilities Commission of the State of Colorado (Commission) to continue the current Incentive Sharing Mechanism, which is part of the Company’s Energy Cost Adjustment tariff, for an additional three years, or through December 31, 2021.  The Incentive Sharing Mechanism shares 90 percent of the net margins from off-system sales with customers, while Black Hills retains the remaining 10 percent.  

3. On May 1, 2017, the Commission issued a Notice of Application Filed, giving notice of filing of the Application and setting a period of 30 days, or to and including May 31, 2017, for interested persons to intervene.  Staff had an additional seven days, or no later than June 7, 2017, within which file its intervention. 
4. On May 4, 2017, Staff filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing (Notice of Intervention).
  Staff requested an evidentiary hearing and listed issues it would address in a hearing on the Application.  Decision No. R17-0502-I (mailed on June 15, 2017) acknowledged Staff’s intervention as of right.
5. Rule 1401(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, governs permissive interventions.  No other interested person filed a motion for permissive intervention on or before the May 31, 2017 deadline.

6. Black Hills and Staff are the only Parties to this Proceeding. 

7. During its Weekly Meeting held June 7, 2017, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to hear this case.  

8. Decision No. R17-0502-I (mailed on June 15, 2017) set a prehearing conference for July 6, 2017, in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  The Parties were also asked to confer and to report to the ALJ, if possible, a procedural schedule and hearing dates to which the Parties can agree, or alternatively to report their lack of agreement.  Finally, pursuant to § 40-6-109.5(1), C.R.S., the Decision extended the time for the Commission to issue its decision for the full 210 days, or to and including January 3, 2018.

9. On June 30, 2017, Black Hills filed, in one pleading, a Notice of Filing Proposed Procedural Schedule, Discovery Procedures, and Confidentiality Procedures and Motion to Vacate Pre-hearing Conference on July 6, 2017 (Motion to Vacate PHC).  Staff agreed to the proposed procedural schedule and the procedures on discovery and confidentiality and did not oppose the Motion to Vacate PHC.  Decision No. R17-0553-I (mailed on July 5, 2017) vacated the prehearing conference scheduled for July 6, 2017.
10. Decision No. R17-0573-I (mailed on July 14, 2017) inter alia set a prehearing conference for September 8, 2017, set the evidentiary hearing for September 15, 2017, established a procedural schedule for the filing of testimony and attachments, and addressed other procedural matters.  
11. On August 25, 2017, Black Hills and Staff (Settling Parties) filed an Unopposed Motion to Approve Settlement Agreement and Waive Response Time (Unopposed Motion).  Attached to the Unopposed Motion was an executed, unanimous Settlement Agreement.  Black Hills and Staff reported that they had settled the issues in dispute between them in this Proceeding, and they asserted that the Settlement Agreement was fair, just, reasonable, and in the public interest.  In the Settlement Agreement, Black Hills clarified a number of issues related to the scope of the Application and the Incentive Sharing Mechanism.  The Settling Parties requested that the Commission vacate the remaining procedural deadlines in this Proceeding, vacate the hearing, and approve the Settlement Agreement.  

12. Decision No. R17-0712-I (mailed on August 28, 2017) granted the Unopposed Motion in part by vacating the September 8, 2017 prehearing conference, the remaining procedural deadlines, and most of the procedural requirements, but retained September 15, 2017 at 9:00 a.m. for a hearing on the Settlement Agreement.  Decision No. R17-0712-I directed the Settling Parties each to offer the testimony of a competent witness about the contents of the Settlement Agreement, to explain why the Settlement Agreement is in the public interest, and to explain why it is a fair, just, and reasonable resolution of the issues in this Proceeding that were in dispute.  
13. Decision No. R17-0742-I (mailed on September 8, 2017) posed additional questions about the Settlement Agreement for each of the witnesses to be offered by Black Hills and Staff at the hearing.  The Decision took administrative notice of Decision No. C11-1373 (mailed on December 22, 2011) in Consolidated Proceeding Nos. 11AL-382E and 11AL-387E, which was cited in the Settlement Agreement (at ¶ I.1 at page 1) and can be found in the Commission’s files.
  The Decision also provided Black Hills and Staff an opportunity to request administrative notice of other Commission decisions, or documents found in the Commission’s files, which might be relevant and material to supporting their request to approve the Settlement Agreement.  Black Hills and Staff did not request administrative notice of any other documents.  
14. On September 15, 2017 at 9:00 a.m., the ALJ called the evidentiary hearing to order.  Black Hills and Staff each were represented by counsel.  Hearing Exhibits 1 through 5 were admitted into evidence by stipulation.  In support of approval of the Settlement Agreement, Black Hills presented the testimony of Michael J. Harrington, the Manager of Regulatory for Black Hills in Colorado.  Staff presented the testimony of Sharon Podein, an Engineer in the Commission’s Energy Section.  The witnesses, under oath, each answered the questions about the Settlement Agreement posed by the ALJ in Decision No. R17-0742-I.  The ALJ asked each witness additional questions.  At the conclusion of the hearing, the ALJ closed the evidentiary record.  

15. Both Black Hills and Staff waived oral closing statements.  The ALJ then took the matter under advisement and adjourned the hearing.   
16. The ALJ has reviewed the Commission’s file in this Proceeding for public comments.  As of the date this Recommended Decision issued, no public comments have been filed with the Commission.  

17. In rendering this Decision, the ALJ has carefully reviewed and considered all information filed in this Proceeding by Black Hills and Staff, even if this Decision does not specifically address certain information.  The ALJ has carefully reviewed and considered all the evidence introduced by the Settling Parties during the hearing, including testimony and hearing exhibits, even if this Decision does not specifically address all of that evidence.  In rendering this Recommended Decision, the ALJ has evaluated the credibility of the witnesses and the hearing exhibits and has weighed the evidence.  See Durango Transportation, Inc. v. Colorado Public Utilities Comm'n., 122 P.3d 244, 252 (Colo. 2005); RAM Broadcasting of Colo., Inc. v. Public Utilities Comm'n., 702 P.2d 746, 750 (Colo. 1985).  

18. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and hearing exhibits in this Proceeding, along with a written Recommended Decision.
II. FINDINGS AND CONCLUSIONS
19. The Commission has jurisdiction over the subject-matter of this Proceeding and over the Parties.  
A. Black Hills’ Incentive Sharing Mechanism.
20. In Consolidated Proceeding Nos. 11AL-382E and 11AL-387E, Black Hills’ 2011 Electric Rate Case, the Commission approved an unopposed Stipulation that created, within the Energy Cost Adjustment (ECA), an Incentive Sharing Mechanism associated with the net margins from off-system sales, which would expire on December 31, 2018 .  (Hearing Exhibit 4, Decision No. C11-1373, ¶¶ 191 and 200 through 204, pages 64 and 65.)  Under the approved Incentive Sharing Mechanism, for the period from December 22, 2011 (the effective date of Decision No. C11-1373) through December 31, 2013, margins from off-system sales were shared 75 percent to customers and 25 percent to Black Hills, based on the calendar year calculations.  Beginning on January 1, 2014 through December 31, 2018, margins from off-system sales were to be shared 90 percent to customers and 10 percent to the Company with no threshold for recovery.   

21. Off-system sales are energy sales made to customers, who are not Black Hills’ end-use customers.  Black Hills first utilizes its generating resources to meet its customers’ native load requirements; then Black Hills markets its resources for potential off-system sales.  As approved in Decision No. C11-1373, the Incentive Sharing Mechanism shares with customers the margins derived from off-system sales.  Each year Black Hills calculates the annual margins for the prior years’ off-system sales.  Customers receive 90 percent of the margins as a credit or reduction in the ECA beginning on April 1 of each year, and Black Hills retains the remaining 10 percent.  If there is a net loss rather than a positive net margin, Black Hills shares only the positive margins with customers.
  

22. Black Hills must identify the resources it will use to serve its native load and those resources that are available for off-system sales.  Black Hills must also properly account for costs and revenues of off-system sales to determine net margins before applying the sharing percentages.  The Generation Dispatch and Power Marketing Department uses a “Stacking and Merit” methodology to determine the order of the resources to meet its native load.  Using the Stacking and Merit methodology, Black Hills bases the cost of an off-system sale on the hourly cost of the specific resource utilized.  Black Hills records the costs of goods sold associated with off-system sales in FERC Accounts 547.000, 555.030, and 565.030.  It records the revenues associated with off-system sales in FERC Account 447.03.  Black Hills subtracts the costs of goods sold from the revenues, resulting in the net operating margin; 90 percent of the net margin is then credited to customers through the ECA charge.  Since 2011, Black Hills has credited $4,978,425 back to its customers.
  

Black Hills filed the Application in this Proceeding seeking Commission approval to continue the current Incentive Sharing Mechanism, and to continue sharing off-system sales revenues with customers, for an additional three years or through December 31, 2021.  The 

23. Application seeks no changes to the Incentive Sharing Mechanism methodology or to the sharing percentages.  

24. Mr. Harrington testified that, “Customers have clearly benefitted from the Incentive Sharing mechanism and the Company believes it is still in the public interest to continue this customer benefit for an additional three years.”

B. The Joint Dispatch Agreement.  

25. In its Notice of Intervention, Staff identified issues that it would raise and address in a hearing on the Application in this Proceeding, as follows:

a.
Whether Black Hills Utility Company, LP (“Black Hills” or “the Company”) considers off systems sales, made pursuant to the Joint Dispatch Agreement (“JDA”), within the scope of the treatment sought in this application;
b.
Whether the Company is, by this application, seeking authority to retain ten percent of the margins from off systems sales made pursuant to the JDA; [and]

c.
To provide clarity for the Commission as to the specific types of off system sales transactions which are within the scope of a Commission approval of this application.…

26. The Joint Dispatch Agreement (JDA), referenced in Staff’s Notice of Intervention, is an October 26, 2015 contract, between Public Service Company of Colorado (Public Service), Black Hills, and Platte River Power Authority (together, JDA Parties).  Under the JDA, a joint pool of utility resources is dispatched economically in order to provide the JDA Parties an opportunity to meet their load obligations at a lower cost than they would have incurred using their own generation and power purchase resources independently.

27. The Federal Energy Regulatory Commission (FERC) approved the JDA on February 18, 2016.
  
28. In Proceeding No. 16A-0276E, Public Service filed an application asking the Commission inter alia to determine that energy sales under the JDA were “Generation Book” transactions within the scope of Public Service’s Trading Business Rules and to approve sharing the margins from energy sales under the JDA with 90 percent going to customers and 10 percent to Public Service’s shareholders.
  Ultimately, the Commission denied Public Service’s requests to find that the JDA transactions were Generation Book transactions under the Trading Business Rules and to allow Public Service to share in the cost savings resulting from JDA transactions.
  Black Hills was not a party to Proceeding No. 16A-0276E.
  

29. In his direct testimony filed with the Application in the instant Proceeding, Mr. Harrington made the following statement: 
At this time, it is unclear what impacts the recent Joint Dispatch Agreement and 
a potential Regional Transmission Organization (“RTO”) will have on the Company’s ability to market its excess energy.  Thus it is appropriate to extend the current Sharing Mechanism for a period of three years.  This should give the Company enough time to evaluate the new market conditions.
  

30. This statement prompted Staff to intervene in this Proceeding and to raise the issues in its Notice of Intervention quoted above.  In the Hearing on the Settlement Agreement, however, Ms. Podein testified that Staff’s intervention was more for the purpose of clarification of the Application, rather than to dispute issues between Staff and Black Hills.  

C. The Settlement Agreement.  
31. The Settlement Agreement resolves the issues in dispute between Black Hills and Staff in this Proceeding related to Black Hills’ Application for approval to extend the current off-system Incentive Sharing Mechanism.  Black Hills and Staff have asserted that the Settlement Agreement was fair, just, reasonable, and in the public interest.
  

32. In the Settlement Agreement, Black Hills clarified and agreed to a number of issues related to the scope of the Application and the Incentive Sharing Mechanism.  
a)
Black Hills clarifies that it does not consider transactions made pursuant to the JDA within the scope of the Application.

b)
Black Hills further clarifies that it is not seeking [the] Commission's authority within the Application to retain any portion of the margins from [the] transaction made pursuant to the JDA.  All of the savings resulting from the JDA are passed on to customers.

c)
Black Hills also states that the off system sales eligible for the Incentive Sharing Mechanism include all energy sales made to non-end-use customers only after the Company has met its native load requirements and excludes any JDA transactions.

d)
Black Hills confirms that no new products or changes in methodology are being requested at this time.  Black Hills is merely seeking to extend the current Incentive Sharing Mechanism through 2021.

e)
Black Hills agrees that it will file an application seeking Commission approval of any new off-system sales products or changes in accounting or sharing methodology prior to implementation of such products or changes.
f)
Black Hills will amend the applicable tariff sheet to include the following language: “Continuation of IS for calendar year 2022 and subsequent years shall depend on the Commission's decision in an application to be filed on or before May 1, 2021, to continue the incentive mechanism for off-system sales.”  Form tariffs are included as Attachment A.

33. In Decision No. R17-0742-I, ¶¶ I.C.12 and 13 at pages 4 and 5, the ALJ posed 11 questions to Black Hills and three questions to Staff in order to understand the Settlement Agreement better.  The testimonies of Mr. Harrington and Ms. Podein answered those questions.  The ALJ is satisfied with, and appreciates, the answers and clarifications provided by Mr. Harrington and Ms. Podein in support of approval of the Settlement Agreement.  

34. Mr. Harrington’s testimony at the hearing clarified several important aspects of the Settlement Agreement.  First, he explained that this Application specifically addressed the Incentive Sharing Mechanism for off-system sales and did not address JDA transactions.  Indeed, the Application (Hearing Exhibit 1) did not mention, or seek any relief related to, the JDA or JDA transactions.  The ALJ finds that, in this Application, Black Hills did not request sharing of net margins for JDA transaction through the Incentive Sharing Mechanism and that JDA transactions are beyond the scope of this Proceeding.  
35. Second, Mr. Harrington’s direct testimony (Hearing Exhibit 2, page 8, lines 1 through 10) explained how Black Hills records off-system sales expenses and revenues into specific FERC subaccounts ending in 030 for the sharing of net margins through the Incentive Sharing Mechanism.  He testified at the hearing that Black Hills separately identifies JDA transactions in the General Ledger and records the costs and revenues for JDA transactions into a different flow-through account (FERC Account 555).  Hence, the accounting treatment utilized by Black Hills for off-systems sales and the sharing of net margins through the Incentive Sharing Mechanism, versus the separate accounting for JDA transactions, ensures that, as stated in the Settlement Agreement, “All of the savings resulting from the JDA are passed on to customers.”
   
36. Third, Mr. Harrington clarified that language in the settled Tariff (Attachment A to the Settlement Agreement) means that Black Hills commits to file an application on or before May 1, 2021 to continue the Incentive Sharing Mechanism for 
off-system sales.  He testified that Black Hills intended to continue the Incentive Sharing Mechanism beyond the three-year extension.  He explained further that if Black Hills wants to modify or change anything with the Incentive Sharing Mechanism, it would file an application seeking approval of such modifications or changes before implementation.  He agreed that if Black Hills wants to discontinue the Incentive Sharing Mechanism after the three-year extension, it would file an application with the Commission for approval to cancel the Incentive Sharing Mechanism.  
37. Finally, Mr. Harrington testified at the hearing that the Incentive Sharing Mechanism has benefitted Black Hills’ customers by sharing almost $5 million in net margins from off-system sales.  The Application proposes no changes to the sharing mechanism.  Continuing the Incentive Sharing Mechanism for another three years through approval of the Settlement Agreement will continue that benefit to Black Hills customers.  Therefore, Mr. Harrington concluded that the Settlement Agreement is fair, just, reasonable, and in the public interest.  
38. Ms. Podein testified at the hearing on the Settlement Agreement that she viewed this Application as a request for a three-year extension of the existing Incentive Sharing Mechanism, to which Staff had agreed in the 2011 rate case (Consolidated Proceeding Nos. 11AL-382E and 11AL-387E) and which the Commission had already approved (in Decision No. C11-1373).  

39. Ms. Podein testified that Black Hills’ clarifications and agreements in the Settlement Agreement resolved the concerns addressed in Staff’s Notice of Intervention.  She testified that the Settlement Agreement clarifies and makes transparent that, in this Application:  (1) Black Hills had no intention to include JDA sales in the Incentive Sharing Mechanism; (2) Black Hills was not asking to include any new products, such as JDA transactions, in the Incentive Sharing Mechanism; and (3) Black Hills has agreed to file an application with the Commission for approval to bring any new products into the Incentive Sharing Mechanism.  
40. Ms. Podein testified that the continuation of the Incentive Sharing Mechanism was in the public interest, because Black Hills will continue to have a financial incentive to market its excess energy and to gain market intelligence, which could produce greater savings in purchased energy for ratepayers.  She testified that the Settlement Agreement was fair, just, and reasonable because it provides clarity and transparency regarding what Black Hills proposed to include for incentive sharing.  
41. Based upon substantial evidence in the record as a whole, the ALJ finds and concludes that the Settlement Agreement is fair, just, reasonable, and in the public interest.  
42. The ALJ will approve the Settlement Agreement without modification and will grant the Application, as modified and clarified by the Settlement Agreement.  
43. Pursuant to § 40-6-109(2), C.R.S., the ALJ transmits the record of this Proceeding to the Commission and recommends that the Commission enter the following Order.  
III. ORDER
A. The Commission Orders That:

1. The Unopposed Motion to Approve Settlement Agreement and Waive Response Time requesting approval of the Settlement Agreement, filed by Black Hills/Colorado Electric Utility Company LP (Black Hills) and Staff of the Colorado Public Utilities Commission (Staff) on August 25, 2017, is granted consistent with the discussion, findings, and conclusions above.  

2. The Settlement Agreement, including the revised Energy Cost Adjustment –Electric tariff sheet included in Attachment A thereto, filed on August 25, 2017 by Black Hills and Staff is approved without modification.  The Settlement Agreement is attached to this Decision as Appendix A.

3. The Verified Application filed by Black Hills on May 1, 2017, for an Order of the Commission approving the continuation of the Incentive Sharing Mechanism, as modified by the Settlement Agreement, is granted.  

4. Black Hills’ request, to continue to share off-system sales revenues with customers through the Incentive Sharing Mechanism, which is part of Black Hills’ Energy Cost Adjustment tariff, for an additional three years through December 31, 2021 is granted, subject to the terms and conditions of the Settlement Agreement. 

5. Revised Sheet No. 62 in the Energy Cost Adjustment – Electric tariff, which is Attachment A to the Settlement Agreement, is approved for filing by Black Hills.  

6. No more than 30 days after this Recommended Decision becomes the Decision of the Commission, if that is the case, Black Hills shall file a new advice letter and tariff on not less than two business days' notice.  The advice letter and tariff shall be filed as a new advice letter proceeding and shall comply with all applicable Commission rules.  In calculating the proposed effective date, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date.  The advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.

7. Black Hills and Staff shall comply with this Decision and with the terms and conditions of the Settlement Agreement.  

8. Proceeding No. 17A-0271E is closed.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  See Rule 1007(a) and Rule 1401(d) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015).


�  See Rule 1501(c) of the Rules of Practice and Procedure, 4 CCR 723-1.  


�  Hearing Exhibit 2, Direct Testimony of Michael J. Harrington, page 5, line 25 through page 2, line 12.  


�  Hearing Exhibit 2, Direct Testimony of Michael J. Harrington, page 7, line 21 through page 9, line 1.  


�  Hearing Exhibit 2, Direct Testimony of Michael J. Harrington, page 10, lines 12 through 16.  


�  Hearing Exhibit 5, Staff’s Notice of Intervention, ¶¶ 2 a through c, pages 1 and 2.  The fourth issue listed by Staff was a “catch-all” item for and all other issues not listed that met certain criteria.  See Id., ¶ 2 d, page 2.


�  Decision No. C17-0085 (mailed on January 30, 2017), ¶ I.F.16 at page 7, in Proceeding No. 16A-0276E.  


� Decision No. R16-1088 (mailed on November 30, 2016), ¶ II.C.33 at page 8, in Proceeding �No. 16A-0276E, affirmed with modifications by Decision No. C17-0085. 


�  Decision No. C17-0085, ¶¶ I.B.3 and 4 at pages 2 and 3, in Proceeding No. 16A-0276E.  


� Decision No. C17-0085, ¶¶ I.F.15 and 16 at pages 7 and 8, in Proceeding No. 16A-0276E.  


� See Decision No. C17-0085, ¶ I.B.4 at page 3, in Proceeding No. 16A-0276; testimony of Mr. Harrington during the Hearing on the Settlement Agreement.  


� Hearing Exhibit 2, Direct Testimony of Michael J. Harrington, page 10, lines 4 through 8.  


�  Hearing Exhibit 3, Settlement Agreement, ¶ 8 at page 3.  


�  Hearing Exhibit 3, Settlement Agreement, page 4.  


�  Hearing Exhibit 3, Settlement Agreement, Section II, ¶ 12 at page 4.  
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