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I. statement

1. On July 18, 2017, the City of Loveland (Loveland) filed an application (Application) with the Commission, requesting authority to make changes to the existing 
at-grade crossing consisting of adding concrete crossing panels, and constructing a concrete sidewalk on the east side of the crossing and an asphalt path on the west side of the crossing of South Railroad Avenue with the tracks of the BNSF Railway Company (BNSF) at railroad milepost 59.90 of the Front Range Subdivision, National Inventory No. 245033R in Loveland, County of Larimer, State of Colorado.

2. Since Loveland did not file testimony with its Application, pursuant to 
§ 40-6-109.5(2), C.R.S., it is seeking a decision within 210 days, or not later than March 28, 2018.

3. On July 20, 2017, the Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.

4. On July 20, 2017, Staff of the Commission sent a deficiency letter to Loveland outlining information that was missing from the Application and requesting clarification on the Application.

5. On July 21, 2017, Loveland provided additional information (Amended Application) in response to the deficiency letter.  Loveland also clarified the Application and provided the information missing from the Application.

6. On August 17, 2017, BNSF filed an Entry of Appearance and Notice of Intervention (Notice of Intervention).  BNSF listed a number of issues it has with the Application.  BNSF stated that if the items of concern can be agreed to, BNSF would not be opposed to the Amended Application.  However, until that time, BNSF would oppose the Amended Application and requested an evidentiary hearing.

7. On August 30, 2017, Loveland filed a Response to BNSF’s Notice of Intervention, addressing BNSF’s concerns listed in the Notice of Intervention.

8. On August 30, 2017, the Commission deemed the Amended Application complete pursuant to § 40-6-109.5, C.R.S., and referred the Amended Application to an Administrative Law Judge (ALJ) for disposition of the intervention and for a determination of the merits.

9. Decision No. R17-0749-I (mailed on September 12, 2017) set a prehearing conference for October 12, 2017 at 1:30 p.m. in a Commission hearing room and addressed other procedural matters.  Decision No. R17-0749-I also acknowledged the intervention as of right by BNSF.  

10. Loveland and BNSF are the only Parties to this Proceeding.

11. On September 14, 2017, BNSF filed an Amended Notice of Intervention.  BNSF advised that Loveland’s response to BNSF’s original Notice of Intervention addressed BNSF’s concerns, that BNSF is now not opposed to the Application, and that BNSF does not object to the Application being handled by modified procedure under § 40-6-109(5), C.R.S. 

12. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.

II. Findings of Fact, discussion, and conclusions

13. The Commission has subject matter jurisdiction in this Proceeding pursuant to §§ 40-4-106(2) and 40-4-106(3)(a), C.R.S.  

14. The Commission has jurisdiction over the Parties.  

15. Loveland proposes to alter the existing crossing of South Railroad Avenue with the tracks of the BNSF by adding concrete crossing panels, constructing a concrete sidewalk on the east side of the crossing, and an asphalt path on the west side of the crossing to accommodate bicycles and pedestrians.  The proposed sidewalk will connect to a sidewalk that is located on a proposed bridge structure to the south of the crossing.  The additional asphalt that is being added to both sides of South Railroad Avenue will allow for a continuous striped bicycle lane.  Per the response of Loveland to comments made by BNSF in its Notice of Intervention, Loveland has designed the sidewalk placement by the BNSF signal bungalow to be approximately four feet away from the signal bungalow, and at an elevation that will allow the signal bungalow doors to be opened freely, without any conflict with the sidewalk.

16. Loveland states that the current volumes of vehicles using South Railroad Avenue is 1,900 vehicles per day with an estimated 2035 projection of 3,000 vehicles per day that travel at a speed limit of 30 miles per hour (MPH).  Based on a 2009 Loveland Railroad Grade Crossing Quiet Zone study, an average of 16 trains per day currently use the crossing, traveling at a timetable speed of 25 MPH.  There are no current projections for an increase or decrease in train traffic.  Currently, no passenger trains use this crossing.

17. The Amended Application originally stated that Loveland proposed to start work at the crossing, contingent on the completion of the Construction and Maintenance Agreement and the Permanent Easement on October 2, 2017, with work continuing for approximately 85 working days.  The duration of construction is dependent on the contractor’s proposed schedule that will be provided after the award of the project.  In its response to the BNSF Notice of Intervention, Loveland states that it is agreeable to construction of the concrete surface panels in 2018 and not in 2017.  Loveland will be required to inform the Commission in writing that construction of the crossing is complete and operational within ten days of completion.  The Commission will expect this letter by June 30, 2018.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule. 

18. The Commission will also require that the signed Construction and Maintenance Agreement be filed with the Commission in this Proceeding by March 31, 2018 prior to any work starting at the crossing.

19. Loveland estimates the cost of the project at approximately $118,000 with Loveland bearing all costs for the improvements.  As part of its response to the BNSF Notice of Intervention, Loveland agreed that it would pay BNSF for all reimbursable costs as outlined in the Construction and Maintenance Agreement for this work.

20. Because the Amended Application is now unopposed, this matter will be determined using the Commission’s modified procedure, without a formal hearing, pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

21. Based on the findings of fact, conclusions, and the record of this Proceeding, the ALJ finds and concludes that good cause exists to grant the Amended Application and that the requirements of public safety are met by granting the Amended Application, subject to the conditions stated in this Decision.  

22. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Application filed by the City of Loveland (Loveland) on July 18, 2017, as amended by Loveland on July 21, 2017 and clarified with a response from Loveland on September 12, 2017, is granted.

2. Loveland is authorized to alter the existing crossing of South Railroad Avenue with the tracks of the BNSF Railway Company (BNSF) by adding concrete crossing panels, constructing a concrete sidewalk on the east side of the crossing, and an asphalt path on the west side of the crossing to accommodate bicycles and pedestrians.

3. The authority granted by Ordering Paragraph No. 2 is subject to the following conditions:  

a.
Loveland is required to file a copy of the signed Construction and Maintenance Agreement with the BNSF by March 31, 2018, prior to starting any construction at the crossing.

b.
Within ten days after completion of construction at the crossing, Loveland shall inform the Commission in writing, through filing a letter in this Proceeding, that the crossing changes are complete and operational.  The Commission expects this letter to be filed by June 30, 2018.  The Commission understands, however, that this letter may be provided earlier or later than the due date, depending on changes or delays to the construction schedule.

4. The Commission retains jurisdiction over this matter to enter further decisions as necessary.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  


b)
If a party seeks to amend, to modify, to annul, or to reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
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