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I. STATEMENT

1. On July 18, 2017, the City of Loveland (Loveland) filed an application (Application) with the Commission, requesting authority to make changes to the existing 
at-grade crossing consisting of adding concrete crossing panels, and constructing a concrete sidewalk on the east side of the crossing and an asphalt path on the west side of the crossing of South Railroad Avenue with the tracks of the BNSF Railway Company (BNSF) at railroad milepost 59.90 of the Front Range Subdivision, National Inventory No. 245033R in Loveland, County of Larimer, State of Colorado.
2. On July 20, 2017, the Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  

3. On July 20, 2017, Staff of the Commission sent a deficiency letter to Loveland outlining information that was missing from the Application and requesting clarification on the Application.

4. On July 21, 2017, Loveland provided additional information (Amended Application) in response to the deficiency letter and request for additional information that clarifies the information and provided the information missing from the Application.

5. On August 17, 2017, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF listed a number of issues it has with the Application.  BNSF stated that if the items of concern can be agreed to, BNSF would not be opposed to the Amended Application.  However, until that time, BNSF opposes the Amended Application and requests a hearing on the matter.

6. On August 30, 2017, Loveland filed a Response to BNSF’s Notice of Intervention, addressing BNSF’s concerns listed in the Notice of Intervention.

7. On August 30, 2017, the Commission deemed the Amended Application complete pursuant to § 40-6-109.5, C.R.S., and referred the Amended Application to an Administrative Law Judge (ALJ) for disposition of the intervention and for a determination of the merits.  

8. Since Loveland did not file testimony with its Application, it is seeking a decision within 210 days, or not later than March 28, 2018.  

9. The Commission has jurisdiction in this matter pursuant to §§ 40-4-106(2) and 40-4-106(3)(a), C.R.S.

10. In this Decision, the undersigned ALJ will set a prehearing conference in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.
A. Intervention

11. As noted, on August 17, 2017, BNSF filed an Entry of Appearance and Notice of Intervention, asserting that it was an intervenor as a matter of right, since it is the owner of the tracks over which the roadway crosses.  

12. Rule 1401(b), 4 CCR 723-1, governs interventions as of right, and provides that: 
A notice of intervention as of right, unless filed by Commission staff, shall state the basis for the claimed legally protected right that may be affected by the proceeding.  No decision shall be entered permitting intervention in response to a notice of intervention as of right.  
13. The ALJ finds that BNSF’s Notice of Intervention satisfies the requirements of Rule 1401(b) of the Rules of Practice and Procedure, 4 CCR 723-1.  The intervention as of right by BNSF is acknowledged.  

14. The Parties to this proceeding are Loveland and BNSF, and each individually is a Party.  

B. Prehearing Conference.

15. The prehearing conference will cover the issues listed in Rule 1409(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  The prehearing conference will be scheduled for October 12, 2017.    

16. At the prehearing conference, the Parties must be prepared to address mutually acceptable dates for setting the evidentiary hearing.  The hearing in this proceeding must conclude no later than December 8, 2017.  To assist the Parties with scheduling, the ALJ advises that he is currently unavailable for a hearing on November 1 and 2, 7 through 10, 23 and 24, 2017.  

17. In addition to scheduling the evidentiary hearing, the Parties must also be prepared to agree to a procedural schedule including:  (a) the date by which Applicant will file its list of witnesses, summaries of the direct testimony of each witness, and copies of its hearing exhibits; (b) the date by which BNSF will file its list of witnesses, summaries of the answer testimony of each witness, and copies of its hearing exhibits; (c) the date by which each Party will file corrected lists of witnesses, summaries of testimony, and copies of exhibits;
 (d) the date by which each party will file prehearing motions, including any dispositive motions, motions in limine, or motions to strike;
 (e) the date by which the Parties will file any stipulations or a settlement agreement;
 and (f) the date by which post-hearing statements of position (SOPs) will be filed (SOPs will be simultaneously, i.e., no responses will be permitted).
  

18. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1 are not sufficient.  
19. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential if the procedures and timeframes contained in Rules 1100 and 1101 of the Rules of Practice and Procedure, 4 CCR 723-1, are not adequate.  This discussion should include the treatment of information for which extraordinary protection is or may be sought, assuming that there is or may be such information.  

20. At the prehearing conference, a Party may raise any additional procedural issues.  

21. The Parties must consult prior to the prehearing conference with respect to the potential hearing dates and the procedural schedule.  The Parties are encouraged to present, if possible, a procedural schedule and hearing date(s) that are satisfactory to all parties.  The ALJ will order Loveland to coordinate the discussions.  

22. If the Parties are able to reach agreements on acceptable potential hearing date(s), and the potential procedural schedule, the Applicant will be directed to make a filing no later than 12:00 Noon on October 10, 2017 (two business days prior to the prehearing conference), stating those agreements.  If the Parties are able to reach agreements on all matters to be addressed at the prehearing conference, they may ask to have the prehearing conference vacated in such filing.    
23. The parties are advised, and are on notice, that the ALJ will deem a Party’s failure to attend or to participate in the prehearing conference to be a waiver of that Party’s objections to the rulings made, the procedural schedule established, and/or the hearing dates scheduled during the prehearing conference.  

C. Additional Advisements  

24. The Parties are advised and are on notice that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1.  The ALJ expects the Parties to be familiar with and to comply with these rules.  The rules are available on the Commission’s website (http://www.dora.colorado.gov/puc) and in hard copy from the Commission.  

25. The Parties are advised and are on notice that they are each responsible for filing pleadings and other documents with the Commission.  Pursuant to Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1, a filing is made when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  Pleadings and other documents are filed with the Commission either by using the E-filings System or by filing 
a paper document, including the original and three copies.  Emailing pleadings and other documents to the Commissioners, the Director of the Commission, an ALJ, or other employees of the Commission does not constitute proper filing under Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1.  

26. Each Party is specifically reminded that all filings with the Commission must also be served upon the other Party and its counsel or representative, in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

27. The Parties are advised and are on notice that the Commission has an E-Filings System available.  One may learn about -- and if one wishes to do so, may register to use -- that system at www.colorado.gov/dora/puc.  

II. ORDER

A. It Is Ordered That:

1. A prehearing conference in this proceeding is scheduled as follows:

DATE:
October 12, 2017
TIME:
1:30 p.m.
PLACE:
Commission Hearing Room
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

2. The intervention as of right by BNSF Railway Company (BNSF) is acknowledged.  

3. Consistent with the discussion above, the matters identified in this Interim Decision will be discussed at the prehearing conference.  The Parties attending the prehearing conference must be prepared to address the matters identified in this Interim Decision and must have authority to agree to a procedural schedule, to other procedural matters, and to evidentiary hearing dates.  
4. Failure to attend the prehearing conference shall constitute a waiver of any objections to the rulings made, to the procedural schedule established, and to the hearing dates scheduled during the prehearing conference.  
5. Consistent with the discussion above, counsel for the City of Loveland (Loveland) shall consult with counsel for BNSF prior to the prehearing conference and attempt to reach agreement on potential hearing dates, procedural dates in the procedural schedule, and other procedural matters.  
6. If the Parties are able to reach agreements on a procedural schedule, hearing date(s), and the other procedural matters addressed in this Decision, Loveland shall make a filing no later than 12:00 Noon on October 10, 2017, stating those agreements.  

7. If the Parties are able to reach agreements on all matters to be addressed at the prehearing conference, in the October 10, 2017 filing, they may ask to have the prehearing conference vacated.  

8. This Decision shall be effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� The purpose of this filing is to correct errors (e.g., mathematical errors, typographical errors) in the testimonies or attachments as filed.  


�  This date must be at least 15 calendar days before commencement of the hearing.  


�  This date must be at least five business days before the first day of hearing.  


�  Post-hearing statements of position should be filed not later than 14 calendar days from the conclusion of the evidentiary hearing.  
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