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I. STATEMENT

1. This Interim Decision poses questions for Black Hills/Colorado Electric Utility Company LP (Black Hills or the Company) and Trial Staff of the Commission (Staff) to address through testimony at the evidentiary hearing scheduled for September 15, 2017 on their Settlement Agreement filed on August 25, 2017.  The Decision takes also administrative notice of Decision No. C11-1373 (mailed on December 22, 2011) in Consolidated Proceeding Nos. 11AL-382E and 11AL-387E.  The Decision provides Black Hills and Staff an opportunity to request administrative notice of other Commission decisions, or documents found in the Commission’s files, that are relevant and material to support their request to approve the Settlement Agreement.  Finally, the Decision gives directions to Black Hills and Staff related to the hearing.
A. Procedural History
2. On May 1, 2017, Black Hills filed the above-captioned proceeding with the Colorado Public Utilities Commission.  The Company seeks approval to extend the current Incentive Sharing Mechanism, which is part of its Energy Cost Adjustment tariff, for an additional three years through December 31, 2021.

3. The procedural history of the above-captioned proceeding is set out in Decisions previously issued in this Proceeding and is repeated here as necessary to put this Decision into context.
4. Staff is an Intervenor as of Right in this Proceeding, pursuant to Rule 1401(d) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Staff’s intervention was acknowledged in Decision No. R17-0502-I (mailed on June 15, 2017).  
5. Black Hills and Staff are the only Parties to this Proceeding. 

6. Decision No. R17-0573-I (mailed on July 14, 2017) inter alia set an evidentiary hearing for September 15, 2017 at 9:00 a.m., established a procedural schedule for the filing of testimony and attachments, and addressed other procedural matters.  
B. Unopposed Motion to Approve Settlement Agreement
7. On August 25, 2017, Black Hills and Staff (Settling Parties) filed an Unopposed Motion to Approve Settlement Agreement and Waive Response Time (Unopposed Motion).  An executed, unanimous Settlement Agreement was attached to the Unopposed Motion.  Black Hills and Staff reported that they have settled the disputed issues in this proceeding, and the Settlement Agreement sets forth the terms of the settlement.  In the Settlement Agreement, Black Hills also clarified a number of issues related to the scope of the application and the Incentive Sharing Mechanism.  The Settling Parties requested that the Commission vacate the remaining procedural deadlines in this proceeding, vacate the hearing, and approve the Settlement Agreement.  

8. Decision No. R17-0712-I (mailed on August 28, 2017) granted the Unopposed Motion in part by vacating the date for a future prehearing conference, the remaining procedural deadlines, and most of the procedural requirements, but retained September 15, 2017 for a hearing on the Settlement Agreement. 
9. The portion of the Unopposed Motion requesting approval of the Settlement Agreement will be taken under advisement pending the hearing on the Settlement Agreement and the issuance of the Recommended Decision.  
10. Decision No. R17-0712-I directed the Settling Parties each to offer the testimony of a competent witness about the contents of the Settlement Agreement, to explain why the Settlement Agreement is in the public interest, and to explain why it is a fair, just, and reasonable resolution of the issues in this proceeding that were in dispute.  
C. Additional Questions for the Settlement Hearing.
11. Decision No. R17-0712-I advised the Settling Parties that the Administrative Law Judge (ALJ) may pose additional questions about the Settlement Agreement in a separate Decision.  This Interim Decision poses additional questions from the ALJ.  For the convenience of the Settling Parties, the questions posed below include questions suggested by the request for testimony set forth in Decision No. R17-0712-I, ¶ II.21 at page 5:

12. The witness(es) to be presented by Black Hills should be prepared to answer the following questions:
a)
Regarding Black Hills’ clarification in Section II, ¶ 11 at page 4, of the Settlement Agreement, why does Black Hills believe that Joint Dispatch Agreement (JDA) transactions are beyond the scope of the application in this proceeding?  
b)
Regarding Black Hills’ clarification in Section II, ¶ 12 at page 4, of the Settlement Agreement, what accounting will Black Hills employ for 
off-system sales to ensure that no “portion of the margins from transactions made pursuant to the JDA” will be included in the authority sought in the instant Application?
c)
Regarding Black Hills’ clarification in Section II, ¶ 12 at page 4, of the Settlement Agreement, please explain how “All of the savings resulting from the JDA are passed on to customers.”  
d)
Regarding Section II, ¶ 16 at page 4, of the Settlement Agreement, does the proposed tariff language mean that Black Hills is committing to file an application on or before May 1, 2021 to continue the incentive mechanism for off-system sales?  
e)
Regarding the pre-filed Direct Testimony of Michael J. Harrington related to Table MJH-1 at pages 8-9, why did the Total Margins drop significantly in 2015 and 2016 when compared to the previous years shown in the Table?  

f)
Regarding the pre-filed Direct Testimony of Mr. Harrington at page 10, lines 4-6, does the Settlement Agreement clarify the impacts “the recent Joint Dispatch Agreement and a potential Regional Transmission Organization (“RTO”) will have on the Company’s ability to market its excess energy?”  If yes, then how?

g)
If Black Hills does not wish to continue the Incentive Sharing Mechanism beyond December 31, 2021, how will that decision be communicated to the Commission? 
h)
If Black Hills does not wish to continue the Incentive Sharing Mechanism beyond December 31, 2021, will Black Hills continue to engage in 
off-system sales of electric energy generated in Colorado?  
i)
If Black Hills does not wish to continue the Incentive Sharing Mechanism beyond December 31, 2021, what will happen to the margins produced by off-system sales of electric energy generated in Colorado?  

j)
From Black Hills’ perspective, please explain the significance of the remaining paragraphs (e.g., ¶¶ 13, 14, and 15) that Black Hills has clarified in Section II, page 4, of the Settlement Agreement.

k)
Why is the Settlement Agreement in the public interest?  Specifically, why is the Settlement Agreement a fair, just, and reasonable resolution of the issues in this proceeding that were in dispute between the Settling Parties? 

13. The witness to be presented by Staff should be prepared to answer the following questions:
a) How does the Settlement Agreement address the three issues raised in Staff's Notice of Intervention at ¶¶ 2 (a), (b) and (c) at pages 1 and 2?  
b) From Staff’s perspective, please explain the significance of the issues that Black Hills has clarified in Section II, page 4, of the Settlement Agreement.  
c) Why is the Settlement Agreement in the public interest?  Specifically, why is the Settlement Agreement a fair, just, and reasonable resolution of the issues in this proceeding that were in dispute between the Settling Parties?  
14. At the hearing on the Settlement Agreement, the ALJ may have additional questions based upon the testimony presented.
15. In order to assist the record of the hearing on the Settlement Agreement, the ALJ will take administrative notice of Decision No. C11-1373 (mailed on December 22, 2011) in Consolidated Proceeding Nos. 11AL-382E and 11AL-387E, which is cited in the Settlement Agreement, ¶ I.1 at page 1, and can be found in the Commission’s files.
  The ALJ directs the Settling Parties to provide at the hearing two copies of Decision No. C11-1373, one to be marked as a hearing exhibit for the evidentiary record and one for the ALJ.  
16. If the Settling Parties believe that other Commission decisions or documents found in the Commission’s files are relevant and material to support their request to approve the Settlement Agreement, no later than 5:00 p.m. on September 12, 2017, the Settling Parties may file a pleading requesting administrative notice of such documents, and they will be directed to file copies of those documents with such pleading. 
II. ORDER
A. It Is Ordered That:

1. The portion of the Unopposed Motion to Approve Settlement Agreement and Waive Response Time requesting approval of the Settlement Agreement, filed by Black Hills/Colorado Electric Utility Company LP (Black Hills) and Trial Staff of the Commission (Staff) on August 25, 2017, shall be taken under advisement pending the hearing on the Settlement Agreement and the issuance of the Recommended Decision.  

2. At the September 15, 2017 hearing on the Settlement Agreement, Black Hills and Staff (Settling Parties) shall each offer the testimony of a competent witness (or witnesses) in support of approval of the Settlement Agreement.  The witnesses for the Settling Parties shall be prepared to answer the questions set forth in Paragraph Nos. I.C.12 and 13 on pages 3 through 5 of this Interim Decision.    
3. Pursuant to Rule 1501(c) of the Rules of Practice and Procedure, 4 Code 
of Colorado Regulations 723-1, the Administrative Law Judge takes administrative notice of Decision No. C11-1373 (mailed on December 22, 2011) in Consolidated Proceeding 
Nos. 11AL-382E and 11AL-387E, which is cited in the Settlement Agreement, ¶ I.1 at page 1, and can be found in the Commission’s files.  
4. At the September 15, 2017 hearing on the Settlement Agreement, the Settling Parties shall provide two copies of Decision No. C11-1373 (mailed on December 22, 2011) in Consolidated Proceeding Nos. 11AL-382E and 11AL-387E.  
5. If the Settling Parties believe that other Commission decisions or documents found in the Commission’s files are relevant and material to support their request to approve the Settlement Agreement, no later than 5:00 p.m. on September 12, 2017, the Settling Parties shall file a pleading requesting administrative notice be taken of those documents and shall file copies of such documents with such pleading.
6. This Interim Decision is effective on its Mailed Date. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  See Rule 1501(c) of the Rules of Practice and Procedure, 4 CCR 723-1.  
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