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I. STATEMENT  

1. On December 14, 2016, the Larimer Emergency Telephone Authority (LETA or Complainant) filed a formal Complaint against Qwest Corporation, doing business as CenturyLink QC (CenturyLink). That filing commenced this proceeding.

2. The Commission referred this matter to an Administrative Law Judge (ALJ) for disposition by minute entry during the Commission’s Weekly Meeting held on December 21, 2016.

3. By Decision No. R17-0356-I, issued May 4, 2017, the Boulder Regional Emergency Telephone Service Authority (BRETSA) was granted intervention in this proceeding.

4. On August 1, 2017, BRETSA’s Motion to Compel Discovery Responses by Qwest Corporation d/b/a CenturyLink QC (Motion) was filed by BRETSA.  After conferring and reaching an impasse, the Motion was filed.  BRETSA requests an Order compelling CenturyLink to respond to BRETSA's Data Request Nos. 1 through 22.

5. On June 12, 2017, BRETSA served upon CenturyLink "BRETSA's First Set of Data Requests to Qwest Corporation d/b/a CenturyLink QC or CenturyLink," (Data Requests). CenturyLink served its "Response to BRETSA First Set of Data Requests" on June 22, 2017. BRETSA contends that CenturyLink objected or provided non-responsive answers to BRETSA's Data Request Nos. 1 through 22.  See Exhibit No. 1 to the Motion. 

6. On August 3, 2017, CenturyLink QC’s Motion for an Extension of Time to Respond to BRETSA’s Motion to Compel and Waiver of Response Time was filed.  Based upon the scope of disputed discovery to be addressed, CenturyLink request an extension of time to respond until August 10, 2017.  The requested extension was unopposed by counsel for LETA and BRETSA.  Based upon good cause shown for the unopposed request, it will be granted.
7. On August 11, 2017, CenturyLink QC’s Response to BRETSA’s Motion to Compel was filed. 

8. On August 16, 2017, BRETSA’s Request for Oral Argument on Motion to Compel or in the Alternative, for Leave to Reply was filed.  BRETSA argues it should be heard before ruling on matters that may be dispositive of issues in the case because it is first raised in response to the Motion.  BRETSA contends it should have an opportunity to address objections raised to discovery for the first time in response to the motion to compel.

9. The scope of this proceeding has been addressed in part by previous decisions.  Without specifying interests, ALJ Jennings-Fader granted BRETSA’s intervention finding it to have legally protected interests in this proceeding.  The ALJ also found: 
“this Proceeding, in which the issues of route diversity to Allenspark and Estes Park, Colorado and of cost allocation are teed up by the Complaint,[Footnote 4] 
is the appropriate forum for BRETSA to raise its issues and to have them decided.”[Footnote 5] 
Footnote 4

See, e.g., Complaint at 18-19 (request for declaratory order with respect to “whether a portion of the monthly recurring charges that CenturyLink receives from the governing bodies across Colorado under its current tariff(s) were intended to address Physical Diversity, and if so, stating” three specific pieces of information); id. at 20 (request for order requiring CenturyLink to file its “position as far as allocation of the cost of the proposed Physical Diversity and the basis therefore” (emphasis supplied)).
Footnote 5

This finding does not limit, and is not intended to limit, the issues that BRETSA may raise in this Proceeding.  In addition, this finding does not, and cannot, address or limit the issues that BRETSA may raise in a subsequent proceeding commenced to consider CenturyLink’s proposed cost-based tariff rates to provide route diversity, assuming CenturyLink is ordered or agrees to file such tariffs as a result of this Proceeding.
Decision No. R17-0356-I at 7 (footnotes in original).
10. Denying CenturyLink’s motion to dismiss the complaint in this proceeding, ALJ Jennings Fader illustratively demonstrated relief based upon LETA’s claim that CenturyLink has not complied with Rule 2143(a), of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 Code of Colorado Regulations (CCR) 723-2.  Decision No. R17-0177-I at ¶ 60.
  The requirement for diverse routing in Rule 2143(a) is subject to the limitation of “wherever feasible.”  As acknowledged by CenturyLink in its motion to dismiss, “’[f]easibility’ necessarily includes economic feasibility of deploying an entirely separate circuit path.” Motion to Dismiss at 5.
11. By Decision No. R17-0236-I issued March 24, 2017, ALJ Jennings-Fader addressed procedures governing discovery in this proceeding:

B.
Discovery.  

18.
Except as modified by this Interim Decision, Rule 4 CCR 723-1-1405 will govern discovery.  

***

21.
Motions pertaining to discovery may be filed at any time.  The ALJ will shorten, to three business days, the response time to a discovery-related motion.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

[Bolding in Original]

12. The Rules of Practice and Procedure largely, but not entirely, incorporate discovery procedures from the Colorado Rules of Civil Procedure (C.R.C.P.), as published in the 
13. 2012 edition of the Colorado Revised Statutes.  Rules 1405(a) and 1004(g), 4 CCR 723-1.

14. Incorporated portions of Rule 26(b)(1) C.R.C.P. provide that “parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party.” Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  Rule 26(b)(1) C.R.C.P.

15. The Colorado Supreme Court has interpreted these discovery rules to permit very broad discovery and specifically stated, “[w]hen resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court for the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986).

16. “Although the law generally favors discovery, the scope of discovery is not limitless.” Leidholt v. Dist. Court, 619 P.2d 768, 770 (Colo. 1980). “The need for discovery must be balanced by weighing a party's right to privacy and protection from harassment against the other party's right to discover information that is relevant.” Id. at 770-71. “Thus, the information sought through discovery must be relevant to the subject matter of the action and reasonably calculated to lead to the discovery of admissible evidence.”  Silva v. Basin Western, Inc., 47 P.3d 1184, 1188 (Colo. 2002).

17. Rule 33(b) C.R.C.P. requires:

(b)
Answers and Objections. (1) … the objecting party shall state the reasons for objection and shall answer to the extent the interrogatory is not objectionable….

(4)
All grounds for an objection to an interrogatory shall be stated with specificity. Any ground not stated in a timely objection will be deemed to be waived unless the party's failure to object is excused by the court for good cause shown.

(5)
The party submitting the interrogatories may move for an order pursuant to C.R.C.P. 37(a) with respect to any objection to or other failure to answer an interrogatory.

18. The objections to discovery will be decided based upon those raised prior to the Motion (of which BRETSA was obviously aware).  Any objections raised for the first time in response to the motion to compel failed to resolve those proper objections are deemed waived in accordance with Rule 33(b)(4) C.R.C.P.  Based thereupon, BRETSA’s Request for Oral Argument on Motion to Compel or in the Alternative, for Leave to Reply will be denied.

19. BRETSA presents the Motion in two parts.  First, BRETSA Data Request Nos. 1 through 12 are a series of questions seeking specific information regarding each Commercial Mobile Radio Service (CMRS) provider, broadband provider, and reseller that purchases telecommunications transport facilities, capacity or rights of usage from CenturyLink between the Estes Park wire center and the Loveland wire center, and between the Allenspark wire center and Estes Park wire center, as well as CenturyLink's usage of those transport facilities:

Request BRETSA No. 1-1: Identify the CMRS providers which purchase telecommunications transport facilities, capacity or rights of usage from CenturyLink QC between the Allenspark wire center and the Estes Park wire center.

Exhibit No. 1 at 3.

Request BRETSA No. 1-2: For each CMRS provider identified in response to BRETSA 1-1, state the quantity of transport facilities, capacity or rights of usage purchased from CenturyLink QC between the Allenspark wire center and the Estes Park wire center:

(a) By bandwidth, number of lines or fibers, or other measure which most accurately depicts the quantity of usage by the CMRS provider;

(b) By bandwidth, number of lines or fibers, or other measure which most accurately depicts the quantity of usage by the CMRS provider in comparison to (i) the quantity of transport facilities, capacity or rights of usage such CMRS provider purchases from CenturyLink QC between the Estes Park wire center and the Loveland wire center, and (ii) the quantity of transport facilities, capacity or rights of usage purchased by other CMRS providers, broadband providers, resellers of exchange, DSL or private line services (“Reseller”), other customers of CenturyLink QC including CenturyLink QC end-user customers of its private line, broadband, DSL, exchange, and VoIP services, used internally by CenturyLink QC in the provision of its services to customers, and used by CenturyLink QC in the provision of Basic Emergency Service;

and

(c) Identify the tariff provision(s), CenturyLink QC services catalog provision(s) and agreement(s) pursuant to which each CMRS provider identified in response to BRETSA 1-1 takes or purchases the facilities, services or other rights of usage between the Allenspark wire center and the Estes Park wire center from CenturyLink QC, and whether the provisions of such tariff, catalog or agreement provide for a different rate to be charged where diverse routing or diversely routed facilities are provided.

Id. at 4.

20. CenturyLink initially objected on relevance grounds.  During conferral, it was clarified that CenturyLink contends:  (1) those transporting traffic on the primary path would not be relevant to cost allocation of a secondary redundant path that may have more limited capacity; (2) this proceeding should determine principles of cost allocation, not requiring traffic analysis; (3) the discovery sought is not addressed in any witness testimony; and (4) it has no more obligation to provide diverse paths to the selective router than any other originator of 9-1-1 calls and CenturyLink as the basic emergency provider (BESP) is not required to acquire 9-1-1 facilities under Commission rules.  

21. BRETSA argues that the discovery is intended to discover admissible evidence identifying the full customer base served by CenturyLink that would use the diverse facilities.  BRETSA contends that:  (1) the information sought would be relevant to allocation of costs of the diverse facilities and cost allocation has been identified as an issue in the proceeding; and (2) CenturyLink as BESP is responsible for the transport of 9-1-1 calls from the central office to the selective router.

22. CenturyLink‘s argument is premised in part based upon Rule 26(b)(1) of the C.R.C.P. (2016).  Also, it is argued that the information sought is not necessary to determine cost allocation principles.  Neither argument addressed the applicable standard upon with the permissible scope of discovery is determined in this proceeding under Commission rules.
    

23. Without making any determination as to the capacity of a secondary path, the discovery propounded regarding those potentially using and/or benefitting from the availability or existence of a redundant path is found to be reasonably calculated to lead to the discovery of admissible evidence regarding cost allocation in this proceeding.  This is not overcome by CenturyLink’s argument that it will prevail in disputing BRETSA’s claims at issue in the proceeding. 

24. As to the specific scope of information requested in subparts (a) and (b) of the second request in the series, the relevancy of usage of the identified capacity requested by BRETSA is not as clear and has not been shown.  Arguments fail to demonstrate how that portion of the request is reasonably calculated to lead to the discovery of information.  Further, in accordance with Rule 1405, such a request unrestricted is presumptively deemed to be not reasonably calculated to lead to the discovery of admissible evidence.

25. BRETSA Requests 1-13 through 1-15 seek to discover information about CenturyLink’s plans to construct facilities.  CenturyLink objects that a full and complete response was provided.  BRETSA presents an argument based upon necessary CenturyLink efforts to considering placement of any new facilities.  

26. Reviewing each question, discovery is sought regarding CenturyLink plans.  Mr. Kunkleman responded that CenturyLink has no such plans.  BRETSA failed to demonstrate that a further response should be compelled.

27. BRETSA Request Nos. 1-16 and 1-17 request discovery regarding receipt of 
state or federal funds associated with deploying or constructing broadband facilities or retiring 
copper-based facilities in the Estes Park or Allenspark exchange areas:

Request BRETSA No. 1-16: State whether CenturyLink QC has filed applications, submitted bids, sought or accepted grant or other state or federal government funding, including without limitation from the Connect America Fund II or Colorado broadband fund for, or has otherwise prepared written plans or proposals to deploy or construct broadband facilities in the Estes Park or Allenspark exchange areas within the next ten years.

Exhibit 1 at 18.

Request BRETSA No. 1-17: State whether CenturyLink QC has prepared written plans or proposals, or requested authorization from any state or regulatory agency 

to retire any of its copper-based network facilities within the Estes Park or Allenspark exchange areas within the next ten years.

Id. at 19.
28. CenturyLink initially objected on relevance grounds.  In the process of conferring, it was made clear that CenturyLink contends the request is:  (1) not relevant to CenturyLink’s obligation to build diverse facilities or the future of communications; and (2) burdensome and disproportional.  

29. BRETSA contends that the discovery is reasonably calculated to discover admissible evidence regarding the importance and value of diverse routing because, at least in part, both subjects affect availability of Condition 4 routing to a ten-digit number within the serving area.  

30. Both questions broadly seek to discover information about CenturyLink’s plans regarding facilities in Estes Park.  While there are specific aspects of any such plans, if they exist, that affect elimination of the Condition 4 routing of calls, the discovery is not reasonably calculated to lead to the discovery of admissible evidence regarding that extent.  As expressed by CenturyLink, BRETSA admits the discovery does not concern interoffice facilities.  BRETSA failed to demonstrate that a further response should be compelled.

31. BRETSA Request Nos. 1-18 through 1-22 seek discovery of information regarding routing of wireless calls and the feasibility to 

Request BRETSA No. 1-18: State whether CMRS providers purchasing telecommunications transmission capacity from CenturyLink QC for transmission of wireless telecommunications traffic from the Allenspark or Estes Park exchange areas to their MSCs multiplex or combine (“MUX”) traffic transmitted on separate metallic or non-metallic facilities from different cell sites onto a smaller number of facilities for transmission to the MSC.
Exhibit 1 at 20.

Request BRETSA No. 1-19: If CenturyLink QC’s response to BRETSA 1-18 is in the affirmative, state whether it would be technically and economically feasible for the CMRS provider, CenturyLink QC or a third-party contractor to identify 
9-1-1 calls at the MUX point (or another location within the originating exchange area) for conditional routing of wireless 9-1-1 calls to a local 10-digit number when a CenturyLink QC switch is isolated due to a facilities outage.

Id. at 21.

Request BRETSA No. 1-20: State whether CenturyLink QC multiplexes traffic from DSL and/or other broadband customers in the Allenspark or Estes Park exchange areas transmitted on separate metallic or non-metallic facilities onto a smaller number of facilities for transmission to the Estes Park wire center (in the case of Allenspark), the Loveland wire center and ultimately to the Internet.

Id. at 22.

Request BRETSA No. 1-21: If CenturyLink QC’s response to BRETSA 1-20 is in the affirmative, state whether it would be technically and economically feasible for the DSL or broadband provider, CenturyLink QC or a third-party contractor to identify 9-1-1 calls at the MUX point (or another location within the originating exchange area) for conditional routing of VoIP 9-1-1 calls to a local 10-digit number when a CenturyLink QC switch is isolated due to a facilities outage.

Id. at 23

Request BRETSA No. 1-22: State whether it would be technically and economically feasible for customers of other digital telecommunications services, CenturyLink QC or a third-party contractor to identify 9-1-1 calls at a location within the originating exchange area for conditional routing of VoIP 9-1-1 calls to a local 10-digit number when a CenturyLink QC switch is isolated due to a facilities outage.

Id. at 24.

32. For this series of requests, CenturyLink objects based upon relevance.  Then, without providing a response, the objection by counsel states that CenturyLink cannot answer.

33. BRETSA contends the discovery is reasonably calculated to lead to the discovery of admissible evidence regarding the feasibility of Condition 4 routing of wireless and Voice over Internet Protocol (VoIP) calls as it may affect a determination of feasibility to provide diverse routing.

34. In response, CenturyLink’s first argument addresses relevance based upon the scope of the proceeding.  The second argument is based upon the parties’ stipulation that:

Condition 4 call routing re-routes only 9-1-1 calls made using exchange telephone service to an alternate location. Wireless and VoIP 9-1-1 calls are not able to be delivered using condition 4 call routing because such calls are not identified as 
9-1-1 calls until they are transmitted outside of the exchange area and received at the MSC or VoIP provider/internet routing facility. 

Jointly Stipulated Facts at ¶33.

35. The discovery does not conflict with the stipulated fact as argued by CenturyLink and is found to be reasonably calculated to lead to the discovery of admissible evidence.  If in fact CenturyLink cannot answer the discovery propounded, that is for a witness to say, rather than be presented as an objection by counsel.  CenturyLink will be compelled to answer BRETSA Nos. 1-18 through 1-22.
II. ORDER  
A. It Is Ordered That:  
1. CenturyLink QC’s Motion for an Extension of Time to Respond to BRETSA’s Motion to Compel and Waiver of Response Time filed on August 3, 2017, by Qwest Corporation, doing business as CenturyLink QC (CenturyLink) is granted.

2. BRETSA’s Request for Oral Argument on Motion to Compel or in the Alternative, for Leave to Reply filed on August 16, 2017, by the Boulder Regional Emergency Telephone Service Authority (BRETSA) is denied.

3. BRETSA’s Motion to Compel Discovery Responses by Qwest Corporation 
d/b/a CenturyLink QC filed on August 1, 2017, by BRETSA is granted in part and denied in part, consistent with the discussion above.

4. CenturyLink shall forthwith, and no later than seven days following the effective date of this Interim Decision, respond to BRETSA's First Set of Data Requests to Qwest Corporation d/b/a CenturyLink QC or CenturyLink, attached as Exhibit No. 1 to the Motion, consistent with the discussion above.

5. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� Decision No. R17-0177-I was issued in this Proceeding on March 6, 2017.


Rule 1405(a) provides: 


(a)	Incorporation by reference, exclusions, and discovery and disclosures generally.


(I)	Except as provided in subparagraph (II) of this paragraph, the Commission incorporates by reference rules 26-37 of the Colorado Rules of Civil Procedure.


(II)	The following rules of Chapter 4 of the Colorado Rules of Civil Procedure are not incorporated by reference:  26(a)(1)-(4); 26(b)(2); the first two sentences of 26(d); 30(a)(2)(A); 30(a)(2)(C); 33(b)(3); the first two sentences of the second paragraph of 34(b); 35; the time requirement of the second sentence of the second paragraph of 36(a); 37(c); and any reference to a case management order.  In addition to the foregoing exclusions, any portion of Chapter 4 of the Colorado Rules of Civil Procedure that is inconsistent with any Commission rule shall also be excluded.


(III)	Unless the Commission orders otherwise, the Colorado Rules of Civil Procedure incorporated by reference govern discovery.


� The Commission has not yet adopted the most recent revisions to the Rules of Civil Procedure.
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