Before the Public Utilities Commission of the State of Colorado

Decision No. R17-0649
PROCEEDING No. 17V-0400TNC

R17-0649Decision No. R17-0649
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING17V-0400TNC NO. 17V-0400TNC
IN THE MATTER OF THE PETITION OF JASON BLAKE POPE FOR A WAIVER/VARIANCE OF RULE 6713 OF THE COMMISSION RULES 
REGULATING TRANSPORTATION BY MOTOR VEHICLE, 4 CCR 723-6.
RECOMMENDED DECISION OF 
ADMINISTRATIVE LAW JUDGE 
G. HARRIS ADAMS
GRANTING PETITION IN PART AND 
GRANTING WAIVER SUBJECT TO CONDITIONS
Mailed Date:  
August 9, 2017
I. statement, findings, and conclusions  

1. On June 16, 2017, Jason Blake Pope (Petitioner) filed an unsigned Petition 
for Waiver of Safety Regulations - Driver.  The petition included the following documents:  (a) an incorporated letter from Petitioner in support of the requested relief; (b) Confidential Driving Record (driving record); (c) Confidential eye examination dated March 28, 2017 conducted by Benjamin D. Smith, O.D.; (d) Confidential Medical Examination Report for Commercial Driver Fitness Determination (Form 649-F (6045)) dated May 2, 2017 conducted by Dr. Doug Hammond; (e) Medical Examiner’s Certificate of Doug Hammond, M.D.; and (f) Medical Examiner’s Certificate of Clint Lanzen, Chiropractor.  

2. On July 11, 2017, Commission Staff sent correspondence to Petitioner requesting the following additional information:

A signed and dated letter from a doctor stating an opinion as to whether he/she feels the driver could safely operate a motor vehicle of the type the driver intends to operate while driving for a transportation network company coupled with a short description of the reason for the physical disqualification. The Doctor's letter of opinion is in addition to the Medical Examination Report Form.

The Medical Examination Report (4 pages) from a Certified Medical Examiner listed in the National Registry.

3. On July 11, 2017, a Medical Examination Report Form for Commercial Driver Medical Certification (Form MCSA-5875) dated December 15, 2016 conducted by Clint Lanzen, D.C. was filed.

4. On July 18, 2017, Confidential Medical Examination Report for Commercial Driver Fitness Determination (Form 649-F (6045)) dated May 2, 2017 conducted by 
Dr. Doug Hammond was filed.  This form appears to be from the same examination as that filed with the original petition; however, additional comments are provided. 

5. This matter was referred to an Administrative Law Judge (ALJ) for disposition by minute entry during the Commission’s Weekly Meeting held July 20, 2017.  

6. By Decision No. R17-0633-I, issued August 2, 2017, Petitioner was ordered to cure the deficiency petition by filing a fully signed and verified petition or to show cause why this matter should not be dismissed without prejudice.

7. On August 8, 2017, Petitioner satisfied the order to show cause and cured the deficient filing by supplementing the request with an executed copy of the Petition.

8. The Petition requests a waiver or variance from the Colorado Public Utilities Commission of the provision(s) of the Safety Rules of the Rules Regulating Transportation by Motor Vehicle, Rules 4 Code of Colorado Regulations (CCR) 723-6-6100 through 6199 for “[A]pproval to drive for Lyft and/or Uber.”

9. According to Commission records, Lyft, Inc., holds an active Transportation Network Company (TNC) permit.  “Uber” does not hold any active authority with the Commission. The Commission has construed the Petition as a request for waiver of Commission rules to permit Petitioner to drive for a TNC by assignment of the proceeding number above.  In light of the referenced authority and interpretation, the Petition will be decided accordingly.

10. Rule 6713 of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 
723-6 prohibits  a TNC from permitting any driver to log in to its digital network that is not medically examined and certified pursuant to 49 Code of Federal Regulations (C.F.R.) § 391.41 or subsections (b)-(d) of Rule 6713.

11. Mr. Pope states that he was diagnosed with type 1 Diabetes in 1995.  He controls this condition with Insulin.  His experiences since the diagnosis led him to be “very adamant” about controlling his diabetes.  He keeps his medicine and blood sugar monitor with him while driving, making it easier for him to keep his blood sugar levels in control.

12. A review of Mr. Pope’s driving record gives no indication that his diabetes has affected the safety of his driving.   It has been more than two years since Mr. Pope has had a moving violation.  

13. The medical examination documented in the medical records filed in this proceeding attempt to demonstrate qualification to drive pursuant to 49 C.F.R. § 391.41.  

14. Reviewing Dr. Hammond’s qualifications, he holds an active Physician license with conditions (DR.0038402) in the State of Colorado.  However, Dr. Hammond is not 
in the Federal Motor Carrier Safety Administration’s National Registry of Certified Medical Examiners. Therefore, Dr. Hammond’s report will not be relied upon to evaluate Mr. Pope’s qualification under 49 C.F.R. § 391.41.

15. The Petitioner requests a two-year waiver of Rule 6713(c)(IX) 4 CCR 723-6.

16. Dr. Lanzen conducted his examination of Petitioner on December 15, 2016 and concluded that Petitioner meets the standards outlined in 49 C.F.R. 391.41 for a period of one year when wearing corrective lenses and accompanied by a waiver as to diabetes.  

17. Petitioner demonstrates awareness of the importance of monitoring blood sugar levels and he keeps his medicine and monitor on hand at all times.  Petitioner has exhausted other means of finding a more financial beneficial opportunity at this time.  

18. The record establishes that:  (a) Petitioner has diabetes; (b) Petitioner uses insulin; (c) strict application of Rule 6713(c)(IX) 4 CCR 723-6 would create a hardship on Petitioner; and (d) granting the requested waiver in part would not compromise the public safety or the public interest, so long as Petitioner follows the prescribed medical regimen for treatment of his diabetes.  In addition, as no one has sought to intervene, the Petition is unopposed.  

19. Based on the record, the ALJ finds and concludes Petitioner has met his burden of proof in this matter and that, subject to conditions on the waiver and exemption, the Petition should be granted in part.  The ALJ finds and concludes that, Petitioner, subject to conditions, should be granted a waiver of, Rule 6713(c)(IX) 4 CCR 723-6 and that the waiver and exemption should expire on December 15, 2017.  

20. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:  

1. Subject to the conditions ordered herein, the Verified Petition for Waiver of Safety Regulations filed by Mr. Jason Blake Pope, as supplemented and amended through August 8, 2017, is granted in part.  

2. Subject to the conditions below, Mr. Jason Blake Pope is granted a waiver of, and an exemption from, 49 Code of Federal Regulations § 391.41(b)(3), as applicable in Colorado by Rule 4 Code of Colorado Regulations 723-6-6102(a)(I).  If this Recommended Decision becomes a decision of the Commission, the waiver and exemption granted by this Decision shall remain in effect through December 15, 2017, unless revoked before that date upon notice to Mr. Jason Blake Pope  

3. The waiver and exemption granted in Ordering Paragraph No. 2 are subject to three conditions:  

a.
Mr. Jason Blake Pope shall follow the medically-prescribed regimen for treatment of his diabetes.  

b.
Mr. Jason Blake Pope shall notify the Commission, in writing and within seven calendar days of the occurrence, if Mr. Pope is involved in a motor vehicle accident.  This reporting requirement applies only to a motor vehicle accident that occurs while Mr. Pope is driving as a limousine, cab, or transportation network company driver for hire and applies irrespective of the party at fault for the accident.  The written notice shall be in the form of a letter addressed to the Commission's Chief of Transportation.  

c.
Mr. Jason Blake Pope shall comply with the Rules Regulating Transportation by Motor Vehicle as they may be applicable to him and with the terms of this Decision.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
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G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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