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I. STATEMENT

A. Procedural History.
1. On March 23, 2017, Robert J. Williamson, doing business as JB Charters (Applicant or JB Charters) filed the above-captioned application for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire and commenced this proceeding.  Applicant did not file direct testimony, a list of witnesses, detailed summaries of testimony, or copies of exhibits with its application.
  The application was signed by Robert J. Williamson, as the Owner.  

2. The Commission gave notice of filing of the application on April 3, 2017.  As noticed, the application sought the following Certificate of Public Convenience and Necessity:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of

passengers in call-and-demand shuttle service, call-and-demand charter service, and call-and-demand sightseeing service
between all points in the Counties of Dolores, La Plata, Montezuma, and San Juan, State of Colorado.  
The 30-day intervention deadline set by the Notice ended on May 3, 2017.  
3. On May 1, 2017, Silverton Shuttle, which owns and operates Certificate of 
Public Convenience and Necessity (Certificate) PUC No. 55803, filed its Intervention and Entry of Appearance, or Alternate Motion to Permissively Intervene and Preliminary List of Exhibits.  Asserting it is an intervenor of right, Silverton Shuttle requests that the application be denied to the extent it seeks authority within or to or from points in San Juan County, Colorado.  

4. On May 2, 2017, San Juan Sentry, LLC, doing business as Durango Cab (SJS), which owns and operates Certificate PUC No. 14196, filed its Entry of Appearance and 
Notice of Intervention by Right, Alternative Motion for Permissive Intervention, Opposition to Application, and Request for Hearing.  SJS requests that the application be set for hearing and then denied.  

5. During the Weekly Meeting held May 10, 2017, by minute entry the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  This Proceeding was subsequently assigned to the undersigned ALJ.

6. Applicant is a Party to this proceeding.  Silverton Shuttle and SJS are intervenors by right and are Parties.  Both Silverton Shuttle and SJS are represented by counsel.  

7. Decision No. R17-0417-I (Mailed on May 23, 2017) determined that JB Charters, which is not represented by legal counsel, was a sole proprietorship and that Robert J. Williamson, the owner, may represent Applicant in this proceeding.  See Rule 1201(b)(I) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015).  

8. Decision No. R17-0417-I observed that, pursuant to Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1, Applicant had been required to file and to serve its list of witnesses and copies of its exhibits within ten days of the end of the notice period, or not later than May 15, 2017.
  Applicant did not make that required disclosure filing.   

9. Decision No. R17-0417-I found that, although Applicant’s deadline for filing its list of witnesses and copies of exhibits had passed without Applicant making the filing, a new procedural schedule should be adopted for the efficient consideration of this application.  Therefore, Decision No. R17-0417-I ordered the following procedural schedule:  (1) no later than June 16, 2017, Robert J. Williamson, doing business as JB Charters, was required to file his list of witnesses, detailed summaries of the testimony of his witnesses, and copies of the exhibits that he will offer into evidence at the hearing; and (2) no later than July 17, 2017, all Intervenors were required to file their respective lists of witnesses, detailed summaries of the testimony of their witnesses, and copies of the exhibits that they will offer into evidence at the hearing.  (Id., Ordering Paragraph Nos. II.A.2 and 3, page 7.)  

10. Decision No. R17-0417-I scheduled an evidentiary hearing for August 16 and 17, 2017 in Durango, Colorado.  

11. Decision No. R17-0417-I also specifically gave the Parties notice of the following procedural advisements:  
The Parties are advised and on notice that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule adopted in this Decision.  The Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule adopted in this Decision.  

* * *
The Parties are advised and on notice that, absent an enlargement of time or a waiver of § 40-6-109.5, C.R.S., the final Commission decision in this matter must be issued on or before December 6, 2017.  This date will be considered by the ALJ in the event any party seeks an extension of time to make any filings or seeks a continuance of the hearing.  The Parties are reminded that there must be sufficient time after the hearing to issue a recommended decision, for filing of exceptions, for filing of responses to exceptions, and to issue a Commission decision on exceptions.

* * *

The parties shall comply with the requirements established in this Decision and shall make the filings as required by the procedural schedule established by this Decision.

(Id., ¶¶ I.C.14 and 21 pages 5 and 6, Ordering Paragraph No. 4, page 7; bold typeface in the original.)

12. Applicant and Intervenors Silverton Shuttle and SJS all failed to make the disclosures required by Decision No. R17-0417-I when they failed to file their respective lists of witnesses, detailed summaries of the testimony of their witnesses, and copies of the exhibits to be offered into evidence at the hearing by the established deadlines.  The Commission’s records show that JB Charters, Silverton Shuttle, and SJS were all served with Decision No. R17-0417-I through the Commission’s E-filing System.  None of the Parties filed a timely motion for extension of time within which to make their pre-hearing disclosure filings.  

B. The Order to Show Cause.
13. If an evidentiary hearing were to be held in this Proceeding, Applicant would bear the burden of proof to demonstrate by a preponderance of the evidence that it should be granted the authority sought in the Application.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1. The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence 
to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 
246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met its burden of proof when the evidence, on the whole, slightly tips in favor of that party.  

14. In Decision No. R17-0592-I (Mailed on July 21, 2017), the ALJ found that JB Charters had twice failed to make the pre-hearing filings required by Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1, and by Decision No. R17-0417-I.  Therefore, the ALJ ordered JB Charters to show cause:  (1) why it failed to make timely disclosure filings of its list of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits to be offered into evidence at the hearing by the previously imposed deadlines; and (2) why this application should not be dismissed for JB Charters’ failure to make these pre-hearing disclosure filings required by Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1, and by Decision No. R17-0417-I, and for its failure to prosecute this application.  JB Charters was ordered to file a written response to the Order to Show Cause addressing these issues not later than 5:00 p.m. on Friday, July 28, 2017.  

15. Decision No. R17-0592-I also vacated the evidentiary hearing scheduled for August 16 and 17, 2017 in Durango, Colorado.
16. The Commission’s records show that JB Charters, Silverton Shuttle, and SJS were all served with Decision No. R17-0592-I through the Commission’s E-filing System.  The Commission’s records show that JB Charters did not file a motion for an extension of time to file its response to the Order to Show Cause.  

C. Dismissal of the Application without Prejudice.  
17. The ALJ finds and concludes that JB Charters has disregarded two Interim Decisions of the Commission.  Specifically, JB Charters disregarded and failed to comply with the order in Interim Decision No. R17-0417-I for JB Charters to file and to serve on Intervenors, no later than June 16, 2017, its lists of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits to be offered into evidence at the hearing.  JB Charters also disregarded and failed to comply with the order in Interim Decision No. R17-0592-I for JB Charters to file a response to the Order to Show Cause no later than July 28, 2017.  

18. Under these circumstances, the ALJ finds and concludes that JB Charters’ failure to comply with the Interim Decisions cited above demonstrates a failure by JB Charters to prosecute this Application and establishes good cause to dismiss the Application for failure to prosecute.  Accordingly, the Application will be dismissed without prejudice.  
II. ORDER

A. The Commission Orders That:  

1. The Application filed on March 23, 2017 by Robert J. Williamson, doing business as JB Charters, for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire is dismissed without prejudice.  

2. Proceeding No. 17A-0188CP is closed. 

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Pursuant to § 40-6-109.5(2), C.R.S., therefore, the Commission’s decision in this proceeding shall be issued no later than 210 days after the Application was deemed complete, or no later than December 6, 2017.  


� Since the ten-day deadline under Rule 1405(k) fell on Saturday, May 13, 2017, the deadline was extended by operation of law until the next business day, or until Monday, May 15, 2017.  Section 40-6-121, C.R.S.
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