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I. STATEMENT

A. Background

1. On February 8, 2017, the Commission opened Proceeding No. 17M-007T as a repository proceeding for the filing of 2016 Annual Reports in accordance with Rule 4 Code of Colorado Regulations (CCR) 723-2-2006(a) for Competitive Local Exchange Carriers, Emerging Competitive Telecommunications Service Providers, and Registered Toll Resellers Providing Telecommunications Services in the State of Colorado.  On the same date, the Commission referred this proceeding to an administrate law judge (ALJ) by minute entry.  The proceeding was subsequently assigned to the undersigned ALJ.

2. On April 28, 2017, AT&T Corp. (AT&T) and Teleport Communications America LLC. (Teleport) (collectively, AT&T), filed a “Motion Seeking Highly Confidential Protection for Certain Information” contained in its 2016 annual report (AT&T’s Motion).  
3. On April 28, 2017, GC Pivotal, LLC, doing business as Global Capacity (GC Pivotal) filed a “Petition for Highly Confidential Information” (GC Pivotal’s Motion).  
4. On May 11, 2017, RCLEC, Inc. (RCLEC) filed a Motion Requesting Highly Confidential Protection of Information” (RCLEC’s Motion).  
5. The motions of AT&T, GC Pivotal, and RCLEC will be collectively referred to as “Motions.”  In the Motions, the movants seek highly confidential protection for certain information contained in their Annual Reports.  

6. Each Motion will be addressed in turn.  

B. AT&T’s Motion 

AT&T requests that pages 6, 7, 8, 9, 10, and 14 of AT&T’s 2016 Annual Report, and pages 7, 8, 9, 10, 12, 13, 14, and 15 of Teleport’s 2016 Annual Report, receive highly confidential treatment.
  AT&T argues that those portions of its Annual Report contain highly proprietary and confidential commercial information, the disclosure of which to competitors, or potential competitors, would be detrimental to AT&T.  Specifically, AT&T states that its Annual 

7. Reports identify AT&T’s gross revenues identified by the type of service provided (basic local exchange service, switched access, and reciprocal compensation receipts), as well as expenses broken down into administrative costs, cost of sales, and taxes.  In addition, the Annual Reports contain information identifying the total number of business access lines provisioned in 2016 and the number of access lines for which Low Income Telephone Assistance Program surcharges were remitted.  Finally, AT&T states that the Annual Reports identify AT&T’s network facilities, as well as the location of those facilities.  AT&T contends that all of the identified information is “competitively sensitive information” that is proprietary and confidential and thus should not be disclosed to the public.  
8. AT&T’s Motion includes a proposed form of nondisclosure agreement, and an affidavit supporting the allegations in AT&T’s Motion.  AT&T has also identified the information that it requests to be protected.  Finally, AT&T’s Motion includes a public version of its 2016 Annual Report.  However, AT&T filed as confidential both the public (redacted) version of its Annual Report together with the unredacted version. 
9. The annual report is presumed to be a public record under Rule 1100(n)(I), 4 CCR 723-1 of the Commission’s Rules of Practice and Procedure.  Rule 1101, 4 CCR 723-1, provides the procedure and requirements for filing and seeking a document to be designated as highly confidential.  Rule 1101(c) governs records that are presumed to be public under Rule 1100(n), 4 CCR 723-1.  That Rule allows an entity or person who believes that otherwise public information should be maintained as confidential, to file a motion requesting highly confidential protection in accordance with Rule 1101(b), 4 CCR 723-1.  The party requesting highly confidential protection carries the burden of proof to establish the need for highly confidential protection. Rule 1101(d), 4 CCR 723-1. 

10. Under Rule 1101(b), 4 CCR 723-1, a motion seeking highly confidential treatment:   

(I)
shall include a detailed description and/or representative sample of the information for which highly confidential protection is sought; 

(II)
shall state the specific relief requested and the grounds for seeking the relief;  

(III)
shall advise all other parties of the request and the subject matter of the information at issue; 

(IV)
shall include a showing that the information for which highly confidential protection is sought is highly confidential; that the protection afforded by the Commission’s rules for furnishing confidential information provides insufficient protection for the highly confidential information; and that, if adopted, the highly confidential protections proposed by the movant will afford sufficient protection for the highly confidential information; 

(V)
shall be accompanied by a specific form of nondisclosure agreement requested; 

(VI)
shall be accompanied by an affidavit containing the names of all persons with access to the information and the period of time for which the information must remain subject to highly confidential protection, if known; and

(VII)
shall include an exhibit, filed in accordance with the procedures established in paragraph (a), containing the information for which highly confidential protection is requested.  Alternatively, the movant may show why providing the subject information would be overly burdensome, impractical, or too sensitive for disclosure.

11. Here, AT&T has satisfied each of the above requirements of Rule 1101(b) and has shown good cause for highly confidential protection of the identified information.  AT&T has established that the information, as identified in its Petition and the filings should receive highly confidential protection.  Accordingly, AT&T’s Motion shall be granted.  

C. GC Pivotal’s Motion 

12. In its Motion, GC Pivotal requests that its annual report be afforded highly confidential protection in its entirety.
  In the public version of its 2016 Annual Report that it filed with its Motion, GC Pivotal redacted information that falls into two categories:  (a) financial information (revenues and expenses); and (b) “the number and type of collocation arrangements at each wire center in the State of Colorado.”
  However, in its Motion 
and supporting affidavit, GC Pivotal only provides facts and argument supporting the provision of highly confidential protection to the latter category of information.  In fact, the financial information is not addressed in GC Pivotal’s Motion.  
13. Based on the foregoing, the undersigned ALJ shall grant GC Pivotal’s Motion as to pages 12 and 13 of its Annual Report, which contains “the number and type of collocation arrangements at each wire center in the State of Colorado.”
  However, GC Pivotal’s Motion is denied as to the financial information contained in its Annual Report because it does not comply with Rule 1101(b).  GC Pivotal shall have until August 15, 2017 to file a renewed motion for highly confidential protection for the financial information redacted from the public version of its Annual Report.  The ALJ will preserve the status quo of the confidentiality of the financial information in GC Pivotal’s Annual Report until that time.  If GC Pivotal does not file a motion that complies with Rule 1101 by August 15, 2017, the financial information contained in GC Pivotal’s 2016 Annual Report will be made available to the public.
D. RCLEC’s Motion 
14. In its Motion, RCLEC requests that pages 8 through 18 of its annual report be afforded highly confidential protection in its entirety.  RCLEC seeks to protect from public disclosure its financial information (revenues and expenses), intrastate switched access minutes paid to other carriers and the number of access lines and total intrastate toll minutes, and the description of its network facilities and identification of the wire centers where RCLEC collocates equipment and the type of switches used.  In the affidavit submitted by RCLEC, Bruce Johnson, who is the Secretary of RCLEC, states that RCLEC “derives economic value from maintain[ing] its information secret. . . .[D]isclosure [of its information] could give competitors insight into RCLEC’s sensitive financial data and proprietary information.”
  RCLEC has not, however, filed “a specific form of nondisclosure agreement requested.”
  
15. Based on the foregoing, because it has not supplied a specific form of nondisclosure agreement, RCLEC has not satisfied all of the requirements of Rule 1101(b) and has shown good cause for highly confidential protection of the identified information.  Accordingly, RCLEC’s Motion shall be denied.  RCLEC shall have until August 15, 2017 to file a renewed motion for highly confidential protection for the information redacted from the public version of its Annual Report.  The ALJ will preserve the status quo of the confidentiality of the redacted information in RCLEC’s Annual Report until that time.  If RCLEC does not file a motion that complies with Rule 1101 by August 15, 2017, the financial information contained in RCLEC’s 2016 Annual Report will be made available to the public.
II. ORDER
A. It Is Ordered That:  
1. The “Motion Seeking Highly Confidential Protection for Certain Information” contained in its 2016 annual report filed on April 28, 2017 by AT&T Corp. (AT&T) and Teleport Communications America LLC. (Teleport) (collectively, AT&T) is granted.  

2. The un-redacted Annual Report of AT&T filed with the Commission shall be treated as highly confidential and shall not be publicly available. 

3. AT&T is required to file separately a redacted and un-redacted 2016 annual report by August 15, 2017. 

4. The “Petition for Highly Confidential Information” filed by GC Pivotal, LLC doing business as, Global Capacity (GC Pivotal) on April 28, 2017 is granted-in-part and 
denied-in-part consistent with the discussion above.  The unredacted version of GC Pivotal’s Annual Report shall remain confidential until August 15, 2017 to give GC Pivotal time to file a renewed motion for highly confidential protection for the financial information redacted from the public version of its Annual Report.  If GC Pivotal does not file a motion that complies with Rule 1101 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations, 723-1 by August 15, 2017, the financial information contained in GC Pivotal’s 2016 Annual Report will be made available to the public.
5. The “Motion Requesting Highly Confidential Protection of Information” filed by RCLEC, Inc. (RCLEC) on May 11, 2017 is denied consistent with the discussion above.  The unredacted version of RCLEC’s Annual Report shall remain confidential until August 15, 2017 to give RCLEC time to file a renewed motion for highly confidential protection for the financial information redacted from the public version of its Annual Report.  If RCLEC does not file a motion that complies with Rule 1101 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations, 723-1 by August 15, 2017, the financial information contained in RCLEC’s 2016 Annual Report will be made available to the public.
6. The Commission’s treatment of these documents does not impact how any other governmental entity treats the documents. 

7. This Decision is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� AT&T’s Motion at 1 (cover letter).  


� See GC Pivotal’s Motion at 2 (“WHEREFORE, Petitioner respectfully requests that the Commission enter an Order, without hearing, protecting from disclosure in its entirety the 2016 Annual Report of the Petitioner”).  But see id. at 2 (¶ 5) (“Petitioner seeks an Order from this Commission, without hearing, protecting from disclosure Pages 12 and 13 of Petitioner’s 2016 Annual Report.”).   


� GC Pivotal’s Motion at 1 (¶ 3).  


� GC Pivotal’s Motion at 1 (¶ 3).  


� Affidavit of Bruce Johnson in Support of RCLEC’s Motion at 1-2 (¶¶ 5, 6).  


� Rule 1101(b)(V), 4 CCR 723-1.  
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