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I. STATEMENT

1. On 
July 3, 2017, Kinfe Awoke Habete 
 LINK Excel.Sheet.8 "C:\\Users\\shdenman\\Google Drive\\16M-0508TR\\Copy of form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t (Petitioner), through his legal counsel, 
filed a letter requesting a hearing before the Commission to reverse an initial determination 
by Commission Staff disqualifying Petitioner from driving for “a passenger carrier and/or 
a taxi carrier” for a period of two years.  Commission Staff’s determination was based on a 
fingerprint-based criminal history record check, pursuant to Rule 6105, 4 Code of Colorado Regulations (CCR) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 723-6 (2016).  During the Weekly Meeting held on 
July 20, 2017, the Commission construed Petitioner’s letter as a Petition to reverse the initial driver disqualification determination and initiated this Proceeding.  On the same date, the matter was also referred to an Administrative Law Judge (ALJ) for disposition, by minute entry.  Subsequently, the undersigned ALJ was assigned to hear the Petition.  

2. Rule 6105(l) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, provides that, “If the driver is disqualified and prohibited from driving, the driver may, within 60 days of Commission staff’s notification, file a petition with the Commission for qualification determination.”  In this case, the deadline for filing the Petition was July 3, 2017.
  The ALJ finds that the Petition was timely filed.  

3. Pursuant to Rule 6105(l)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, upon a driver’s filing of a petition for qualification, the Commission Staff shall be an indispensable party.  
4. Therefore, Petitioner and the Trial Staff of the Public Utilities Commission (Staff) are the Parties to this proceeding.  Each individually is a Party.
5. Counsel for Staff has not yet filed an Entry of Appearance.
6. According to the Petition, a letter of May 2, 2017 from Ms. Alison K. Torvik of the Commission advised Petitioner that he was disqualified from driving for a passenger carrier and/or a taxi carrier for a period of two years.  The Petition also attached confidential documents relating to Petitioner’s sentence to one-year probation for Driving While Ability Impaired (DWAI).  
7. Section 42-4-1301(1)(g), C.R.S., provides the following definition:

“Driving while ability impaired” means driving a motor vehicle or vehicle when 
a person has consumed alcohol or by one or more drugs, or a combination of 
both alcohol and one or more drugs, that affects the person to the slightest 
degree so that the person is less able than the person ordinarily would have been, either mentally or physically, or both mentally and physically, to exercise clear judgment, sufficient physical control, or due care in the safe operation of a vehicle.  

8. Section 42-4-1301(1)(b), C.R.S., provides that:

A person who drives a motor vehicle or vehicle while impaired by alcohol or by one or more drugs, or by a combination of alcohol and one or more drugs, commits driving while ability impaired.  Driving while ability impaired is a misdemeanor, but it is a class 4 felony if the violation occurred after three or more prior convictions, arising out of separate and distinct criminal episodes, for DUI [driving under the influence], DUI per se, or DWAI; vehicular homicide, as described in section 18-3-106 (1) (b), C.R.S.; vehicular assault, as described in section 18-3-205 (1) (b), C.R.S.; or any combination thereof.  

The Petition and attachments suggest, but do not clearly state, that Petitioner was convicted of misdemeanor DWAI and sentenced to probation for one year.  
9. As relevant to this Proceeding, Rule 6105(f)(III)(B) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, provides that:

(f)
Qualification determination based upon moral character or statutory disqualification.

* * *

(III)
Without a determination as to moral character at the time of determination, a driver is disqualified by statute and prohibited from driving if the driver has been:

* * *

(B)
within the two years preceding the date the criminal history record check is completed, convicted in this state of driving under the influence, as defined in § 42-4-1301(1)(f), C.R.S.; driving with excessive alcoholic content, as described in § 42-4-1301(2)(a), C.R.S.; driving while ability impaired, as defined in § 42-4-1301(1)(g), C.R.S.; or driving while an habitual user of a controlled substance, as described in § 42-4-1301(1)(c), C.R.S. ….  
(Emphasis added.)
A. Burden of Proof.  

10. Depending on the grounds for the initial driver disqualification, Rule 6105(l)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, assigns the burden of proof when a driver, who has been disqualified and prohibited from driving, petitions the Commission for a qualification determination.  Information filed with the Petition reveals that Staff based its initial disqualification of Petitioner on Rule 6105(f)(III)(B).  Therefore, Rule 6105(l)(I)(B) assigns the burden to Petitioner, as the driver, to prove that the “disqualification is not supported by fact or law.”  

In this Proceeding, Petitioner will bear the burden of going forward and the burden of proof to prove by a preponderance of the evidence that the disqualification is not supported by fact or law and that the disqualification should be reversed.  See § 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1 of the Commission’s Rules of Practice and Procedure.  The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. 

11. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  

12. The burden of proving an affirmative defense rests on the defendant (or 
in Commission proceedings on the party that does not have the burden of proof) asserting 
the defense.  Defenses must be proven by a preponderance of the evidence.  Western Distributing Co. v. Diodoso, 841 P.2d 1053, 1057-1059 (Colo. 1992).  In a driver disqualification proceeding, when Rule 6105(l)(I) has assigned the burden of proof to the driver, Staff has the burden 
to prove by a preponderance of evidence that the disqualification was supported by fact or law.  See Public Utilities Comm’n. v. Trans Shuttle, Inc., Decision No. R01-881 (Mailed Date of August 29, 2001) ¶ III.C, p. 9, in Docket No. 01G-218CP; see generally Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  In other words, if judgment in favor of the driver is not justified based on the evidence presented by the driver in his case-in-chief, the burden of going forward and burden of proof shift to Staff to prove by a preponderance of evidence that the disqualification was supported by fact or law and should be affirmed.  See City of Aurora ex rel. Utility Enterprise v. Colo. State Engineer, 105 P.3d 595, 614 (Colo. 2005).
B. Pre-hearing Filings.  

13. Section 40-6-101(1), C.R.S., requires that, “The commission shall conduct its proceedings in such manner as will best conduce the proper dispatch of business and the ends of justice.”  The ALJ finds that § 40-6-101(1), C.R.S., supports the efficient litigation of this proceeding and the adoption of a procedural schedule requiring the Parties to make appropriate and timely disclosures prior to the hearing scheduled by this Decision.  

14. Therefore, this Decision will order Petitioner to file, and to serve on Staff and its counsel, as ordered by this Decision, his list of witnesses; a summary of its testimony of each witness; and copies of the exhibits that he will present at hearing.  Petitioner will be ordered to include in his exhibits a copy of the May 2, 2017 disqualification letter referenced in the Petition.  

15. Staff will be ordered to file, and to serve on Petitioner and its counsel, as ordered by this Decision, its list of witnesses; a summary of the testimony of each witness; and copies of the exhibits that it will present at hearing.  

16. The Parties are advised and are on notice that confidential information and documents must be filed in accordance with the Commission’s Confidentiality Rules.  See generally Rules 1100 and 1101 of the Rules of Practice and Procedure, 4 CCR 723-1.  

17. An evidentiary hearing in this Proceeding will be scheduled as ordered below.  

C. Additional Advisements.  
18. The Parties are advised and are on notice that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1, Part 1 (2015).  The ALJ expects the Parties to be familiar with and to comply with these rules, which are available on-line at www.colorado.gov/dora/puc, and can be obtained in hard copy from the Commission.  

19. The Parties are advised and are on notice that discovery in this Proceeding is governed by Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, except that:  (1) a party shall serve discovery responses and objections, if any, within seven calendar days from service of a request; and (2) discovery requests served the day before non-business days (e.g., weekends and State holidays) must be served by 3 p.m. in order to be considered served that day, or otherwise they will be deemed served the next business day.  The Parties are advised and are on notice that these discovery requirements are effective on the Mailed Date of this Interim Decision.  

20. The Parties are advised and are on notice that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses timely filed and served in accordance with the procedural schedule adopted in this Interim Decision.  The Parties are further advised and are on notice that no exhibit will be received in evidence, except in rebuttal, unless timely filed and served in accordance with the adopted procedural schedule.  

21. The Parties may make concise oral closing statements immediately following 
the close of the evidentiary record, as follows:  first, Petitioner may make an initial closing statement; second, Staff may make a closing statement; and finally, Petitioner may make a final closing statement.  

22. The Parties are advised and are on notice that pleadings and other documents are filed with the Commission, pursuant to Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1, when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  Pleadings and other documents are filed with the Commission either by using the E-filings System or by filing a paper document, including the original and three copies.  Emailing pleadings and other documents to the Commissioners, the Director of the Commission, an ALJ, or other employees of the Commission does not constitute proper filing under Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1.  

23. Each Party is specifically reminded that all filings with the Commission must also be served upon the other Party and its counsel or representative, in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

24. The Parties are advised and are on notice that the Commission has an E-Filings System available.  One may learn about -- and if one wishes to do so, may register to use -- that system at www.colorado.gov/dora/puc.  

II. ORDER

A. It Is Ordered That:  
1. A hearing in this Proceeding is scheduled as follows:  

DATE:

August 31, 2017 

TIME:

9:30 a.m.  

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

2. At the above date, time, and place the Parties must appear in order to have their opportunity to be heard.
3. Not later than August 9, 2017, Kinfe Awoke Habete 
 LINK Excel.Sheet.8 "C:\\Users\\shdenman\\Google Drive\\16M-0508TR\\Copy of form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t (Petitioner) must file, and serve on Trial Staff of the Public Utilities Commission (Staff) and its counsel, his list of witnesses; a summary of the testimony of each witness, and copies of the exhibits that he will present at hearing, including as an exhibit, the May 2, 2017 disqualification letter referenced in the Petition.  The filing shall meet the requirements of ¶¶ I.B.13, 14, and16, above.  

4. Not later than August 23, 2017, 
 LINK Excel.Sheet.8 "C:\\Users\\shdenman\\Google Drive\\16M-0508TR\\Copy of form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t Staff must file, and serve on Petitioner and his counsel, its list of witnesses; a summary of the testimony of each witness; and copies of the exhibits that it will present at hearing.  The filing shall meet the requirements of ¶¶ I.B.13, 15, and 16, above.  

5. Petitioner and Staff shall comply with the requirements and advisements contained in this Decision and shall make the filings as required by the procedural schedule set forth in this Decision.  

6. This Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Since the 60-day deadline imposed by Rule 6105(l) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, fell on Saturday, July 1, 2017, the deadline was extended by operation of law until the next business day, or until Monday, July 3, 2017.  Section 40-6-121, C.R.S.


�  Findings in Commission decisions must be supported by substantial evidence in the record.  Douglas County Bd. of Co. Comm'rs. v. Public Utilities. Comm'n., 866 P.2d 919, 926 (Colo.1994).  Proof of alleged unlawful conduct by a preponderance of the evidence constitutes substantial evidence to support the Commission’s decision in a CPAN proceeding.  Substantial evidence is more than a scintilla, and it must do more than create a suspicion of the existence of the fact to be established.  Integrated Network Services, Inc. v. Public Utilities Comm'n., 875 P.2d 1373, 1378 (Colo.1994).  
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