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I. STATEMENT

A. Procedural History.  

1. On 
May 26, 2017, Syed Usman Rabbani 
 LINK Excel.Sheet.8 "C:\\Users\\shdenman\\Google Drive\\16M-0508TR\\Copy of form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t (Petitioner) filed a letter asking the Commission to reverse an initial determination by Commission Staff disqualifying him from continuing to drive for a luxury limousine company on the basis of a fingerprint-based criminal history record check, pursuant to Rule 6105, 4 Code of Colorado Regulations (CCR) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 723-6 (2016).  During the Weekly Meeting held 
June 21, 2017, the Commission construed Petitioner’s letter as a Petition to reverse the initial driver disqualification determination and initiated the instant Proceeding.  

2. The matter was referred to an Administrative Law Judge (ALJ) for resolution, by minute entry during the Commission’s Weekly Meeting held June 21, 2017
 LINK Excel.Sheet.8 "\\\\RIO\\div3\\puc-alj\\Form Inputs.xls" "210 Timeline NO rebuttal!R33C5" \a \t .

3. Rule 6105(l) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, provides that, “If the driver is disqualified and prohibited from driving, the driver may, within 60 days of Commission staff’s notification, file a petition with the Commission for qualification determination.”  

4. Pursuant to Rule 6105(l)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, upon a driver’s filing of a petition for qualification, Commission Staff shall be an indispensable party.  
5. Therefore, Petitioner and the Trial Staff of the Public Utilities Commission (Staff) are the Parties to this proceeding.  Each individually is a Party.
6. On June 16, 2017 and July 7, 2017, counsel for Staff filed Entries of Appearance.
7. The Commission’s official file in this Proceeding does not contain the letter from Staff notifying Petitioner he was disqualified as a driver or any documents supporting the disqualification.  Therefore, the ALJ was unable to determine the date of Staff’s letter, when the 60-day deadline in Rule 6105(l) would have expired, or whether the Petition was timely filed.  
8. Rule 6105(l)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, sets forth assignments of the burden of proof when a driver, who has been disqualified and prohibited from driving, petitions the Commission for a qualification determination.  Rule 6105(l)(I) assigns the burden of proof to the driver or to Staff, depending on the grounds 
for the initial disqualification.  If Staff based its initial disqualification of the driver on a determination of moral character, Rule 6105(l)(I)(D) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, requires the Commission to use the standards established in 
§ 24-5-101(2), C.R.S., to make its decision on the petition.  

9. Since the Commission’s file lacked Staff’s disqualification letter or any documentation revealing the basis for Staff’s initial disqualification determination, the ALJ was unable to assign the burden of proof in this Proceeding.  

10. Therefore, Decision No. R17-0601 (mailed on July 17, 2017) adopted a fair and efficient pre-hearing process whereby: (a) Staff would have the burden of going forward 
to demonstrate the basis or bases for its initial disqualification determination; and (b) after 
Staff has presented its case, Petitioner would present his case to explain his reasons why the disqualification should be reversed.  

11. Decision No. R17-0574-I ordered Staff to file, and to serve on Petitioner, not later than July 27, 2017, its list of witnesses; a summary of its testimony of each witness, including testimony that specifies each basis for the initial disqualification determination made with respect to Petitioner and a specific citation to which sections of applicable statutes and rules were relied upon by Staff in its initial disqualification determination; and copies of the exhibits that it will present at hearing.  Petitioner was ordered to file, and to serve, not later than August 11, 2017, his list of witnesses; a summary of the testimony of each witness; and copies of the exhibits that he will present at hearing.  

12. Finally, Decision No. R17-0574-I scheduled an evidentiary hearing for August 22, 2017 at 9:30 a.m. in a Commission Hearing Room.  

13. On July 18, 2017, Staff filed its List of Witnesses and Exhibits, including a summary of its witness’s direct testimony and copies of its hearing exhibits.  

B. Petitioner’s Motion to Withdraw the Petition.  

14. On July 18, 2017, Petitioner filed an email with the Commission requesting to withdraw his Petition.  The ALJ construes the email as a Motion to Withdraw the Petition.  
15. On July 19, 2017, Staff filed a Response to Petitioner’s Request to Withdraw Petition, stating that Staff does not object to withdrawal of the Petition.  

II. FINDINGS AND CONCLUSIONS

16. The Commission has subject-matter jurisdiction over the Petition and personal jurisdiction over Petitioner.  

17. The ALJ finds and concludes that Petitioner’s Motion to Withdraw the Petition is unopposed.  

18. The ALJ finds and concludes that there is good cause to grant the Motion to Withdraw the Petition.    

19. The Petition will be dismissed without prejudice.  

20. The requirement imposed on Petitioner by Decision No. R17-0574-I that, by August 11, 2017 he must file his list of witnesses; a summary of the testimony of each witness; and copies of his hearing exhibits, will be vacated.

21. The hearing scheduled for August 22, 2017 at 9:30 a.m. will be vacated.  

22. Pursuant to § 40-6-109(2), C.R.S., the ALJ now transmits to the Commission the record in this proceeding and recommends that the Commission enter the following order.  
III. ORDER
A. The Commission Orders That:  
1. Petitioner’s Motion to Withdraw the Petition is granted.  

2. The Petition is dismissed without prejudice. 

3. The requirement imposed on Petitioner by Decision No. R17-0574-I (mailed on July 17, 2017) that, by August 11, 2017 he must file his list of witnesses; a summary of the testimony of each witness; and copies of his hearing exhibits, is vacated.

4. The hearing scheduled for August 22, 2017 at 9:30 a.m. is vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge
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