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I. STATEMENT  
1. On October 25, 2016, Gurung Transit Inc. (Gurung or Applicant), filed for an Application for a Certificate of Public Necessity and Convenience to Operate as a Common Carrier by Motor Vehicle for Hire (Application). That filing commenced this proceeding.

2. On October 31, 2016, the Commission issued its Notice of Application Filed in this proceeding by publishing a summary of the same in its Notice of Applications of Filed as follows: acknowledging 
For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers 

(I) on schedule, 
between the Colorado Springs Airport and the Denver International Airport, serving the following intermediate points: 
 
(a)
Hampton Inn & Suites, 2910 Geyser Drive, Colorado Springs, CO 80906; 
 
(b)
Wyndham Grand Hotel & Spa, 8 South Nevada Avenue, Colorado Springs, CO 80903; 
 
(c)
Staybridge Suites, 7310 Commerce Center Drive, Colorado Springs, CO 80919; 
 
(d)
Drury Inn and Suites, 1170 Interquest Parkway, Colorado Springs, CO 80921; 
 
(e)
the Monument Park and Ride, Woodmoor Drive, Monument, CO 80132.
(II)
in call-and-demand shuttle service 
between all points in the County of El Paso, on the one hand, and Denver International Airport, on the other hand.

3. On November 7, 2016, Pikes Peak Cab LLC (Pikes Peak) filed its Entry of Appearance and Notice of Intervention through counsel. This filing attached Commission Authority No. 55884 held by Pikes Peak. 

4. On November 9, 2016, Colorado Springs Shuttle LLC (Springs Shuttle) filed 
its Entry of Appearance and Notice of Intervention through counsel. This filing attached Commission Authority No. 55275 held by Springs Shuttle.

5. On November 18, 2016, counsel for Gurung entered an appearance in the above captioned proceeding.

6. On December 7, 2016, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.

7. On January 5, 2017, by Decision No. R17-0009-I, a procedural schedule was adopted in the above captioned proceeding.  The procedural schedule called for an evidentiary hearing to be held on March 13 and 14, 2017.

8. On February 28, 2017, Gurung filed its Unopposed Motion for Continuance requesting the evidentiary hearing be continued and waiving the statutory 210-day deadline for a Commission decision.

9. On March 3, 2017, by Decision No. R17-0176-I, the Unopposed Motion for Continuance was granted and the evidentiary hearing was rescheduled for June 12 and 13, 2017.

10. On June 12, 2017, the evidentiary hearing was called to order and all parties were present with the exception of Pikes Peak. The hearing was delayed for 15 minutes to allow additional time for Pikes Peak to appear. At the end of the 15-minute period, Pikes Peak still had failed to appear and the hearing was commenced.  Pikes Peak did not contact the undersigned ALJ or the Commission prior to the hearing to request a continuance and was therefore dismissed from the proceeding.

11. The following witnesses testified in support of the Application: Brandon Harrison; Rabin Pjuyal; Aditya Shrestha; Anusha Mutyala; Natalie Griep Wells; Dilraj Saran; Michael Gardner; Elvis Eaton; Parushottam Pandey; Eli Cashman; Neal Gurung; Anita Gurung; and Rajan Gurang. Mr. Brandon Kistler testified for the Intervenor.  

12. Hearing Exhibits 1, 2, 3, 4, 6, 7 and 8 were identified, offered, and admitted into evidence.  Hearing Exhibit 5 was neither offered nor admitted into evidence.  At the end of the Applicant’s case, the Intervenor moved for a directed verdict. That motion was denied.  
13. At the close of the hearing counsel for the Applicant presented a closing statement and did not request to file a written statement of position. Counsel for the Intervenor requested permission to file a written statement of position rather than give an oral closing statement. The undersigned ALJ allowed for written statements of position to be filed up to and including June 20, 2017. As of the date of this Decision, counsel for the Intervenor has not filed a written statement of position. 
II. FINDINGS OF FACT
14. The Applicant Rajan Gurang is a resident of Colorado Springs, Colorado and the owner of a popular Nepalese restaurant in Colorado Springs. 

15. Previously, Mr. Gurang has owned and operated a gas station and a liquor store in Colorado Springs.  Mr. Gurang has sold both of these businesses.

16. Mr. Gurang has also worked as a driver and dispatcher for Front Range Shuttle services for about one month.

17. Mr. Gurang earned a degree from the University of Colorado in business administration in 2004. Exhibit 4.
18. Mr. Gurang proposes a transportation service for all members of the Colorado Springs community.
  Mr. Gurang would be the only owner of the proposed transportation business. The proposed authority would consist of two separate services; a scheduled shuttle service between the Colorado Springs Airport, Denver International Airport (DIA) and five stops (scheduled service), and a call-and-demand shuttle service between all points in El Paso County Colorado and DIA (call-and-demand). 

19. Mr. Gurang proposes to start his scheduled service with four 12 to 14-passenger capacity Chevy vans and he proposes to start the call-and-demand service with two SUV vehicles.  Both of the services would operate from 5:00 a.m. to 9:00 p.m.  

20. Mr. Gurang proposes to rent office space and furnish this space with the appropriate furniture and supplies. Mr. Gurang also proposes to hire a bookkeeper and/or an office manager.

21. Mr. Gurang has about $80,000 in capital and a good credit rating to fund the proposed transportation business.

22. Mr. Brandon Henderson lives in Colorado Springs and is a grocer and a musician.  Mr. Henderson travels to DIA four to five times per year.  Mr. Henderson used Springs Shuttle one time to provide transportation to DIA and did not find it to be a pleasurable experience.  Mr. Henderson believes an additional transportation service is needed from Colorado Springs to DIA and that Mr. Gurang would be able to provide that service based upon the service Mr. Gurang provides at his restaurant.

23. Mr. Rabin Phuyal is a student that lives in Colorado Springs. Mr. Phuyal travels to DIA about three times per year. On one occasion Mr. Phuyal attempted to use Springs Shuttle scheduled service but was unable to because the shuttle was at capacity. Mr. Phuyal believes additional transportation services are needed to transport people from Colorado Springs to DIA. 

24. Mr. Afitya Sherstha is a student who has lived in Colorado Springs for about four years. Mr. Sherstha travels to DIA about three or four times per year. Has not used Springs Shuttle but called a number he believed was Springs Shuttle and no one answered the phone. Mr. Sherstha does not believe Colorado Springs has enough transportation services to DIA. 

25. Ms. Anusha Mutyala is a student that has lived in Colorado Springs for over two years. Ms. Mutyala has traveled to DIA four or five times since she has lived in Colorado Springs. Ms. Mutyala has not used Springs Shuttle and believes Colorado Springs needs more transportation services to DIA.

26. Ms. Natalie Griep-Wells is a house remodeler and has lived in Colorado Springs for five years.   Ms. Griep-Wells has taken Springs Shuttle to DIA one time and found the vehicle was crowded. Ms. Griep-Wells believes Colorado Springs needs more transportation services to DIA.

27. Mr. Dilraj Saran is the manager of an Indian grocery store and has lived in Colorado Springs for eight years. Mr. Saran travels to DIA about five times per year. Mr. Saran has taken his own car to DIA and not used a shuttle service. Mr. Saran believes Colorado Springs needs more transportation services to DIA.

28. Mr. Michael Gardner is a caretaker at a condominium complex and has lived in Colorado Springs for 17 years. Mr. Gardner has been to DIA one time and took Springs Shuttle. Mr. Gardner believes, based on how Mr. Gurang runs his restaurant, the Applicant would provide a quality transportation service to DIA if the Application is granted.

29. Mr. Elvis Eaton is a senior production operator at a microchip facility and has lived in Colorado Springs for 32 years. Mr. Eaton travels to DIA once every two years. Mr. Eaton has driven his own car to DIA and has never used Springs Shuttle. Mr. Eaton believes Colorado Springs needs more transportation services to DIA.

30. Mr. Parushottam Pandey is a restaurant owner who has lived in Colorado Springs for four years. Mr. Pandey travels to DIA about 20 times per year. Mr. Pandey has used Springs Shuttle service four times. Mr. Pandey found the service enjoyable except for the last time.  Mr. Pandey believes Colorado Springs needs more transportation services to DIA.

31. Mr. Eli Cashman works for Colorado Springs Scholl District 11 and has lived in Colorado Springs for two years.  Mr. Cashman is also a competitive cyclist. Mr. Cashman travels to DIA about seven times per year, he has not taken Springs Shuttle.  Mr. Cashman believes Colorado Springs needs more transportation services to DIA.

Mr. Neal Gurung
 is a cashier and has lived in Colorado Springs for three years. Neal Gurang travels to DIA about twice a year. Neal Gurung has taken Springs Shuttle to DIA 

32. one time and found the vehicle was crowded. Neal Gurung believes Colorado Springs needs more transportation services to DIA.

33. Ms. Anita Gurung
 is a cashier and has lived in Colorado Springs for two years.  Ms. Gurung has traveled to DIA three times. Ms. Gurung has never used Springs Shuttle but believes more options for travel from Colorado Springs to DIA are needed.

34. Mr. Brandon Kistler is the chief executive officer for Springs Shuttle. 

35. Springs Shuttle provides transportation between Colorado Springs and DIA on scheduled service and also call-and-demand service. Springs Shuttle has been in business since 2006. Springs Shuttle employs eight full time staff and many drivers. Springs Shuttle operates 18 vehicles with various capacities. 

36. The public has expressed some confusion between Springs Shuttle and another company called Front Range Shuttle, doing business as Colorado Springs Shuttle. 

37. Springs Shuttle has a telephone system that allows customers to leave a message. At no time should a call to Springs Shuttle go unanswered.  This telephone system has been in use for five years.

38. Springs Shuttle has grown since they went into business.  It has seen a decline in customers in the last year.

39. The introduction of transportation network companies such as Uber and Lyft have taken business away from Springs Shuttle.  

III. ISSUE

40. Is there sufficient evidence to grant the application for a certificate of public convenience and necessity (CPCN) filed by Gurang?

IV. APPLICABLE LAW

A. Burden of Proof

41. Applicant, as the proponent of an order, bears the burden of proof by a preponderance of the evidence.  §§ 13-25-127(1) and 24-4-205(7), C.R.S.; Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

42. Although the preponderance standard applies, the evidence must be substantial.  Substantial evidence is defined as “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion . . . it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  City of Boulder v. Public Utils. Comm’n, 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).

B. Legal Standards

43. The doctrine of regulated monopoly controls in determining whether to grant a certificate to operate the service requested here.  § 40-10.1-203, C.R.S. Regulated monopoly is based on the principle that fewer carriers who can make a reasonable return will give the public safe, efficient, and more economical service, and that increasing the number of providers ultimately results in a deterioration of service and higher rates for the public.  See Archibald v. Commission, 171 P.2d 421, 423 (Colo. 1946); see e.g., Morey v. Pub. Utils. Comm’n., 629 P.2d 1061, 1066-67 (Colo. 1981).  This principle is the guiding force behind the protections given to existing carriers; an incumbent carrier is only entitled to protection from new competition if it provides adequate service to the public.  Ephraim Freightways, Inc. v. Pub. Utils. Comm’n., 380 P.2d 228, 231 (Colo. 1963).  

44. To be granted the requested authority, Applicant must show: (1) that it is fit to conduct the proposed service; (2) that the public needs the proposed service; and (3) the current service in the area is substantially inadequate.  

45. Applicant carries the burden to establish its “fitness,” both financially and operationally, to conduct the service it proposes.  Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.  Fitness must be evaluated on a case-by-case basis upon the unique circumstances of each applicant and the proposed service.  See e.g., Decision No. C09-0207, issued February 27, 2009, Consolidated Proceeding Nos. 08A-241CP, 08A-283CP, 08A-284CP-Extension, and 08A-300CP. 

46. In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct 
for-hire passenger carrier operations.  Whether the applicant is willing and able to comply with applicable public utilities laws also bears upon the question of fitness.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719, 721 (Colo. 1975).  The Commission has provided the following guidelines for the evidentiary factors that are relevant to the fitness inquiry: 

· minimum efficient scale, that is, whether a minimum size of operation is required and, if such a minimum does exist, conceptually what is the approximate magnitude for markets at issue; 

· credit worthiness and access to capital; 

· credit history and assessment of financial health over the near future; 

· capital structure and current cash balances; 

· managerial competence and experience; 

· fixed physical facilities such as office space and maintenance garages, as appropriate; 

· appropriate licenses and equipment necessary to operate a radio dispatch system; and

· vehicles of appropriate type.

Decision No. C08-0933, at ¶ 7, issued September 4, 2008 in Consolidated Proceeding 
Nos. 08A-241CP, 08A-281CP-Extension, 08A-283CP, 08A-284CP-Extension, and 08A-300CP (Union Taxi).

47. The number of witnesses testifying for a given proposition does not force the Commission to reach a particular result on that issue.  RAM Broadcasting v. Pub. Utils. Comm’n, 702 P.2d 746, 750 (Colo. 1985).
48. Under the doctrine of regulated monopoly, an applicant for common carrier authority carries a heavy burden to prove both that: 

 
The present or future public convenience and necessity requires or will require its service.  § 40-10-104, C.R.S.; see, § 40-10-105(1), C.R.S., and Denver and Rio Grande Western Railroad v. Pub. Utils. Comm’n., 351 P.2d 278, 280 (Colo. 1960); and 

 
The service of existing certified carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Pub. Utils Comm’n., 702 P.2d 746, 750 (Colo. 1985); Rocky Mountain Airways, Inc. v. Pub. Utils. Comm’n., 509 P.2d 804, 805 (Colo. 1973).  

49. These two elements are closely related.  Indeed, the adequacy of the incumbent’s service is integral to the question of whether the public needs the proposed additional service. Ephraim, at 231.  If the existing service is adequate, the Commission cannot find that the public convenience and necessity requires the addition of a carrier.  Yellow Cab Cooperative Association v. Pub. Utils. Comm’n, 869 P.2d 545, 548-49 (Colo. 1994).    

50. Whether the incumbent carrier’s service is substantially inadequate is a question of fact that the Commission must determine.  RAM Broadcasting., at 751; Durango Transportation, Inc. v. Pub. Utils. Comm’n., 122 P.3d 244, 247 (Colo. 2005).  Thus, the question necessarily must be answered on a case-by-case basis upon the unique facts of the given case. Substantially inadequate service is shown by evidence of “a general pattern of inadequate service” on the part of the incumbent carrier.  Durango Transportation, at 247-48; Ephraim, 
at 232.  Substantial inadequacy can also be demonstrated with evidence that the incumbent carrier is not ready, willing, and able at all times to provide the requested service. Durango Transportation, at 247-48.  However, the incumbent carrier is not held to a standard of perfection.  Ephraim at 232.  Indeed, legitimate complaints are expected to arise against any common carrier that provides service to a large number of customers.  RAM Broadcasting, at 750. 

51. Substantial inadequacy requires more than a showing that there is enough business to warrant more than one certified carrier.  Ephraim, at 231.  Likewise, substantial inadequacy is not shown through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  Pub. Utils. Comm’n. v. Weicker Transfer & Storage Co., 451 P.2d 448, 449 (Colo. 1969).

V. DISCUSSION

A. Operational Fitness

52. Mr. Gurang provided evidence of a business plan to meet an untapped market for the transportation of members of the Nepali and Indian community in Colorado Springs.  Mr. Gurung intends to hire drivers who are fluent in the languages common in these areas. But the proposed service would be for all members of the community.

53. Mr. Gurang has plans to purchase four vehicles for his proposed service.  The number and the capacity of the vehicles would allow him to provide the proposed service.

54. Mr. Gurung has successfully operated three businesses in Colorado Springs. He has shown the ability to grow each business and make a profit at each of the businesses. 

55. Mr. Gurung intends to rent office space and hire sufficient staff to run the proposed service.

56. Springs Shuttle did not argue at any time in the proceeding that the Applicant did not present sufficient evidence of operational fitness.  

57. The evidence was sufficient to prove that the Applicant is operationally fit.    

B. Financial Fitness

58. The Applicant provided evidence of substantial funds and an available credit line to fund the proposed service.

59. Springs Shuttle did not argue at any time in the proceeding that the Applicant did not present sufficient evidence of operational fitness

60. The evidence was sufficient to prove by a preponderance of the evidence that the Applicant is financially fit.    

C. Substantial Inadequacy 


61. The Applicant presented 13 witnesses in part to prove that the service provided by Springs Shuttle is substantially inadequate.  Seven of these witnesses have either used Springs Shuttle or attempted to use Springs Shuttle. The six other witnesses have either never used a shuttle service to DIA or have not used Springs Shuttle.

62. The witnesses that have used or attempted to use Springs Shuttle are Mr. Henderson, Mr. Phuyal,  Mr. Sherstha, Ms. Greip-Wells, Mr. Gardner, Mr. Pandey, and Mr. Neal Gurang. None of the other witnesses testified to either using Springs Shuttle or attempting to use Springs Shuttle. Each of these witnesses shall be examined to determine if the combined testimony results in a finding that that the service provided by Springs Shuttle is substantially inadequate. 

63. Mr. Henderson testified that he used Springs Shuttle one time “like eight or nine years ago.
”  He testified that his only problems were due to crowding
 and to a cigarette smell in the vehicle.  He did not testify to any difficulty in arranging the trip, or any failure of Springs Shuttle to get him to DIA on time. 

64. Mr. Phuyal attempted to use Springs Shuttle’s scheduled service two years ago and was unable to because the vehicle was full.  This was Mr. Phuyal’s only experience with Springs Shuttle.

65. Mr. Sherstha testified that three or four months ago he called a phone number four times that he believed was for Springs Shuttle. Mr. Sherstha obtained the phone number by conducting a google search for Springs Shuttle. Each time Mr. Sherstha called the number he obtained for Springs Shuttle no one answered the call and he was unable to leave a message.  That is the extent of his contact with Springs Shuttle.

66. Ms. Greip-Wells testified that she used Springs Shuttle in January of 2017. On the one time she used Springs Shuttle she found that the vehicle was cramped and not comfortable.  She did not testify to any difficulty in arranging the trip or any difficulty in arriving to her destination at the scheduled time.

67. Mr. Gardner testified he has used Springs Shuttle one time in November of 2015 and the vehicle was about 15 minutes late picking him up due to a trailer issue but he still arrived at DIA on time.  Mr. Gardner described his experience with Springs Shuttle as “not bad”
. 

68. Mr. Pandey testified that he has used Springs Shuttle three or four times. Mr. Pandey was the only witness to have more than one interaction with Springs Shuttle. Mr. Pandy described all but his last experience as “very nice, comfortable.
”  Mr. Pandy believed the last time he used Springs Shuttle was in 2015 or 2016. On the last time he used Springs Shuttle he found that it was crowded and the driver would not drop him off at his house.   

69. Mr. Neal Gurang has used Springs Shuttle one time.
 He found that it was crowded. Mr. Neal Gurang did not testify to any other difficulties with Springs Shuttle.

Taken as a whole only five (Henderson, Greip-Wells, Gardner, Pandey, and Neal Gurang) have ever used Springs Shuttle. Out of those five, only one has used Springs Shuttle more than once (Pandey) and one (Henderson) has not used Springs Shuttle since at least 2009.  These five witnesses testified about a total of seven trips.  Out of those seven trips, three 

70. were described as either “not bad” (Gardner) or “very nice, comfortable” (Pandey).  None of these witnesses testified that they did reach their destination on time or to any difficulty in obtaining the transportation.  The main issue was space in the vehicle.

71. The other two witnesses expressed difficulty in arranging a trip with Springs Shuttle.  Mr. Sherstha testified that his telephone call to Springs Shuttle went unanswered five months ago, but could not give the phone number or much detail about this incident. In addition, Mr. Kistler gave credible testimony that the phone system, which would not allow a phone at Springs Shuttle has been in place for five years.
 While Mr. Sherstha may believe he attempted to call Springs Shuttle, the evidence is far from conclusive that he in fact did call Springs Shuttle.

72. Mr. Phuyal at the one time, on the one day, he attempted to use Springs Shuttle’s scheduled service, he was unable to because there were no available seat in the vehicle.  There was no pattern shown that this was a reoccurring problem or even an additional instance of this situation on the same day.   

73. These witnesses were the only evidence of substantial inadequacy. Their testimony alone fails to meet the burden of showing of substantial inadequacy of service.   

74. There has not been a showing of a general pattern of inadequate service nor has there been a showing that Springs Shuttle is not ready, willing, and able at all times to provide the requested service. 

75. Although all of the witnesses testified to the desire and the preference for the Applicant to provide the service, that alone is not sufficient to make a finding of substantial inadequacy. 

VI. CONCLUSION
76. The evidence was not sufficient to grant the application for a CPCN to Gurang.

VII. ORDER  
A. The Commission Orders That:  
1. The above-captioned application filed by Applicant, Gurung Transit Inc. on October 25, 2016 is denied.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

4. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

5. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Counsel for Pikes Peak left a phone message for the undersigned ALJ two hours after the hearing started stating that he was out of the state. Counsel for Pikes Peak did appear on June 13, 2017, but was not allowed to participate in the hearing


� Although many public witnesses were from the Nepalese and Indian community, the testimony was that the proposed service would be intended for all residents of the Colorado Springs area. 


� Neal Gurung is not related to Rajan Gurung. 


� Anita Gurung is not related to Rajan Gurung.


� Hearing Transcript Vol. 1, p. 14, l. 7-12.


� Id at l. 17-18.


� Hearing Transcript Vol. II, p. 3, l.5-7


� Hearing Transcript Vol II, p. 29, l. 18-21.


� Mr. Neal Gurang did not state when he had used Springs Shuttle.


� Hearing Transcript Vol. IV, p. 12, l.1-2.
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