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I. STATEMENT  
1. On February 7, 2017, Jonathan L. Levine (Petitioner) filed a Petition for Declaratory Order Re:  Decision No. R16-0025 (Petition).  That filing commenced this Proceeding.  

2. On February 17, 2017, by Decision No. C17-0141-I, the Commission:  (a) accepted the Petition; (b) established an intervention period; and (c) referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  In that Interim Decision, the Commission required each intervention as of right or motion for leave to intervene to include “a statement of position on the merits of the Petition.”  Decision No. C17-0141-I at Ordering Paragraph No. 3.  

3. On February 21, 2017, the Commission issued its Notice of Application Filed (Notice) in this Proceeding (Notice at 3) and established an intervention period.  The Notice at 3 contains this statement:  “Each intervenor shall file and serve a statement of position on the merits of the Petition with its intervention.”  
4. On March 3, 2017, Testimonial (Litigation) Staff of the Commission (Staff) filed its Notice of Intervention.  Staff is a Party as of right in this Proceeding.  In accordance with Rule 4 Code of Colorado Regulations (CCR) 723-1-1401,
 the filing identifies the individuals who are Testimonial Staff and those who are Advisory Staff.  

5. On March 6, 2017, Staff filed its Amended Notice of Intervention.  As required by Decision No. C17-0141-I at Ordering Paragraph No. 3, the Amended Notice of Intervention contains Staff’s “statement of position on the merits of the Petition.”  

6. The intervention period has expired.  
7. Petitioner and Staff, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel in this Proceeding.  

8. On March 17, 2017, by Decision No. R17-0220-I, the ALJ established a briefing schedule.  In that Interim Decision, the ALJ advised that, in lieu of filing a legal brief, a Party could elect to stand on the filing the Party had already made in this Proceeding.  

9. Each Party elected to stand on its filings and not to file an additional legal brief.  

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.  

II. DISCUSSION AND CONCLUSION  
11. The Commission has jurisdiction over the subject matter of this Proceeding.  

12. The Petition  

seeks an order declaring that [Decision No. R16-0025] and [Decisions 
No. R12-1428 and No. R13-0030], upon which [Decision No. R16-0025] was based, do not prohibit [Petitioner], individually, from mere employment as a driver for a different and properly permitted luxury limousine company.  

Petition at 1.  

13. The Petition seeks to remove an uncertainty regarding the impact of Decisions No. R16-0024,
 No. R12-1428,
 and No. R13-0030
 on Petitioner.  To address the issues in the Petition, the Commission must interpret the language of these Decisions.  The interpretation does not require development of an evidentiary record.  Consequently, the ALJ did not hold an evidentiary hearing in this matter.  

A. Facts.  

14. The following facts are not disputed:  

 
a.
Decisions No. R12-1482 and No. R13-0030 (Cease and Desist Orders) order HummersofVail Inc., doing business as VailTaxiService &/or ECOLimoOfVail &/or VailLuxuryLimo &/or VansToVailValley (HummersofVail), and its executives, its officers, its drivers, its agents, and its contractors to cease and desist from providing
 a transportation service that is not luxury limousine service authorized by Permit LL-01417, which was held by HummersofVail.  

 
b.
The Cease and Desist Orders state that they continue in effect until modified by a subsequent Commission order.  

 
c.
Decision No. R16-0025 (Revocation Decision) permanently revokes Permit LL-01417.  Decision No. R16-0025 explicitly relies on Decision No. R12-1482 but does not rely explicitly on Decision No. R13-0030.  

 
d.
At all relevant times, Petitioner was the sole principal and member of HummersofVail and, thus, is subject to the Cease and Desist Orders and the Revocation Decision insofar as those Decisions apply to HummersofVail’s officers, directors, principals, or members.  

B. Positions of the Parties.  

1. Petitioner.  

15. The Petition at 4-6 discusses the bases for Petitioner’s request for declaratory relief and contains the argument supporting the Petition.  

16. First, Petitioner asserts that the Revocation Decision  
[does not] prohibit [Petitioner] from acting as a driver for a properly licensed luxury limousine company which he does not own, manage or control.  ...  The [Revocation] Decision contains no language restricting [Petitioner’s] ability to obtain employment as a luxury limousine driver for a different properly licensed company.  Accordingly, the [Revocation Decision] does not restrict [Petitioner’s] mere employment as a driver for a different permitted luxury limousine company.  

Petition at 4.  

17. Second, Petitioner acknowledges that the Cease and Desist Orders prohibit HummersofVail and its officers and executives, which include Petitioner, from providing a transportation service that is not luxury limousine service authorized by Permit LL-01417.  Petitioner asserts that,  

[r]ead within the context of the [Cease and Desist Orders] in which [it is] contained, [the prohibition] is aimed at and intended to prohibit [HummersofVail] and its personnel from offering transportation services outside of [HummersofVail’s] authorization under its luxury limousine permit.  

Petition at 4.  

18. Third, Petitioner asserts:  (a) the “Cease and Desist Orders are directed at prohibiting [HummersofVail’s] personnel from offering transportation services which are not authorized by” Permit LL-01417 (Petition at 5); (b) as an example, Decision No. R12-1482 (one of the Cease and Desist Orders) finds that HummersofVail had offered, and was offering, transportation services that HummersofVail had no authority to provide, and to address this, Decision No. R12-1482 requires the cessation of the offering or providing of unauthorized transportation service; (c) nothing in the Cease and Desist Orders is “aimed at excluding [HummersofVail’s] personnel from working for another permit-holder” (Petition at 5); and (d) Petitioner seeks to work as a driver for another entity that holds a luxury limousine permit.  

19. Fourth, Petitioner asserts that the Revocation Decision itself  

modified the Cease and Desist [O]rders by revoking [HummersofVail’s] luxury limousine permit.  Because the permit is revoked, [HummersofVail] cannot offer transportation services authorized by its permit, as directed by the Cease and Desist Orders, as the permit no longer exists.  Accordingly, reliance on an interpretation of the Cease and Desist Orders is inherently misplaced, as they are moot based on the revocation of  

Permit LL-01417.  Petition at 6.  

20. Fifth and finally, Petitioner acknowledges “that he cannot apply for a [luxury limousine] permit and that [HummersofVail’s] permit is revoked.”  Petition at 6.  What Petitioner seeks is a declaratory ruling that he can be employed “as a mere driver for a different luxury limousine company” (id.).  Petitioner asserts that issuing a declaratory ruling that permits him to be a driver for an authorized luxury limousine company will result in  

a properly permitted luxury limousine provider [bearing] the responsibility of hiring [Petitioner] as an employee, and [ensuring that] its operations are in accordance with Colorado law, including the PUC rules and regulations.  

Id.  In other words, the motor carrier that hires Petitioner as a luxury limousine driver will be responsible for operating in accordance with applicable law; this includes ensuring that Petitioner complies with the applicable law when he drives for the motor carrier that hires him as a luxury limousine driver.  

21. Petitioner expected Staff to argue that the Cease and Desist Orders’ language that prohibits HummersofVail, its officers, its executives, its driver, its agents, and its contractors from “providing any transportation service that is not luxury limousine service authorized by Permit LL-01417” (Petition at 4) also prohibits Petitioner “from acting as a driver for any company” (id.).  Petitioner expected Staff to assert that the Cease and Desist Orders restrict Petitioner  

from providing any transportation service except for luxury limousine [service] exclusively under [HummersofVail’s] now revoked permit [and to assert that] the Cease and Desist Orders ... restrict not only the type of services provided (luxury limousine) but also restrict [HummersofVail’s] drivers and other personnel 
to providing transportation services only under Permit LL-01417, which [HummersofVail] held until it was revoked.  ...  

Petition at 4-5.  In the Petition at 4-6, Petitioner presents arguments in response to the anticipated Staff arguments in opposition to the Petition.  As discussed below in this Decision, Staff did not raise the anticipated arguments.  Accordingly, in arriving at her decision in this matter, the ALJ does not consider Petitioner’s preemptive responses to the arguments that Staff failed to raise.
  

2. Staff.  

22. The Amended Notice of Intervention at ¶ 2 contains the entirety of Staff’s “statement of position on the merits of the Petition” and the argument supporting Staff’s position.  

23. As pertinent here, that paragraph states:  Petitioner  

is prohibited by the [Cease and Desist Orders] issued in Decision [No.] R12-1482 and [Decision No.] R13-0030 from providing “any transportation service that is not luxury limousine service authorized by Permit LL-01417.”  (emphasis added).  Since Permit LL-01417 was revoked by Decision R16-0025, [Petitioner], who was the sole principal, officer, director and member of [HummersofVail], is prohibited from offering any transportation services until and unless the [Cease and Desist Orders] are modified by subsequent Commission Order.  

Amended Notice of Intervention at ¶ 2 (emphasis in original).  

C. Discussion and Ruling.  

24. In arriving at her decision in this matter, the ALJ considered the relevant law, 
the Cease and Desist Orders and the Revocation Decision, the arguments presented, and the entire record.  If an argument is not addressed in this Decision, the ALJ finds the argument to be unsupported or unpersuasive, or both.  

25. As the Party that seeks a Commission declaratory ruling, Petitioner has the burden of proof with respect to the relief sought.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1500.  
26. Rule 4 CCR 723-1-1304(i) governs petitions for declaratory orders.  As pertinent here, Rule 4 CCR 723-1-1304(i)(II) provides:  “The Commission may issue a declaratory order ... to remove an uncertainty affecting a petitioner with regard to any ... Commission ... order.”  

27. The first question presented is:  is the Petition properly brought as a petition for declaratory order?  For the following reasons, the ALJ finds and concludes that the answer to this question is yes.  

28. For the Commission to issue a declaratory order, there must be an actual, existing legal question because declaratory orders are not to be used to resolve nonexistent questions or to obtain advisory opinions.  Decision No. R05-0102-I
 and authorities cited.  Whether to grant a petition for declaratory order rests in the Commission’s sound discretion.  

29. Petitioner wishes to seek employment as a luxury limousine driver for a motor carrier:  (a) that is not HummersofVail; and (b) that provides luxury limousine service pursuant to a Commission-issued luxury limousine permit other than Permit LL-01417.  

30. The Petition seeks to remove an uncertainty with respect to the effect or impact of the Cease and Desist Orders or the Revocation Decision (or all) on Petitioner.  Specifically, the Petition  

seeks an order declaring that [Decision No. R16-0025] and [Decisions 
No. R12-1482 and No. R13-0030], upon which [Decision No. R16-0025] was based, do not prohibit [Petitioner], individually, from mere employment as a driver for a different and properly permitted luxury limousine company.  

Petition at 1.  

31. The ALJ finds:  (a) the Petition presents a concrete question ready for decision; (b) there is an existing uncertainty as to the meaning and impact of the Revocation Decision or the Cease and Desist Orders (or all) when applied to Petitioner as a luxury limousine driver for a motor carrier that is not HummersofVail and that provides luxury limousine service pursuant to a permit other than Permit LL-01417; (c) the question presented is one that the Commission may address by means of a declaratory order; and (d) issuing a declaratory order in this Proceeding will end the existing uncertainty.
  The ALJ finds and concludes that the Commission should grant the Petition and should issue a declaratory order in this case.  

The second question presented is:  should the Commission declare that neither the Revocation Decision nor the Cease and Desist Orders prohibit Petitioner from working as a luxury limousine driver for a motor carrier other than HummersofVail that provides luxury limousine service under a luxury limousine permit other than Permit LL-01417?  For the 

32. following reasons, the ALJ finds and concludes that the answer to this question is:  the Commission should declare that the Cease and Desist Orders do not prohibit Petitioner from working as a luxury limousine driver for a motor carrier other than HummersofVail that provides luxury limousine service under a luxury limousine permit other than Permit LL-01417.  

33. As pertinent here, the Cease and Desist Orders mandate:  

Hummers of Vail and ECO Limo of Vail, Vail Taxi Service, Vail Luxury Limo, and Vans to Vail Valley (the entities through which Hummers of Vail conducts its transportation business pursuant to Permit LL-01417), their officers, their executives, their drivers, their agents, and their contractors:  (a) immediately shall cease and desist from providing any transportation service that is not luxury limousine service authorized by Permit LL-01417;  ...  

Decision No. R12-1482 at Ordering Paragraph No. 3.  See also Decision No. R13-0030 at Ordering Paragraph No. 4 (same).  

34. The ALJ agrees with Petitioner that the Cease and Desist Orders do not prohibit him, as a member of one or more listed class of individuals, from working as a luxury limousine driver employed by a motor carrier other than HummersofVail that provides luxury limousine service pursuant to a luxury limousine permit other than Permit LL-01417.  

35. The Cease and Desist Orders run against the entity HummersofVail, which is the respondent entity found (in both Proceedings) to have violated applicable law by providing transportation services that it had no authority to provide.  In none of the Proceedings did the Commission find that any individual had violated applicable law.  

36. The Cease and Desist Orders include the listed classes of individuals because 
the entity HummersofVail can act only through individuals.  Naming only the respondent entity in the Cease and Desist Orders would have created a loophole because individuals acting 
on HummersofVail’s behalf could have continued to provide transportation services that HummersofVail had no authority to provide.  Including the listed classes of individuals in 
the Cease and Desist Order addressed -- and closed -- that loophole.  Thus, when read and understood in the context of the Proceedings in which the Cease and Desist Orders were issued, the Ordering Paragraphs quoted above contain this implicit limitation:  when acting on behalf of HummersofVail, the listed classes of individuals are prohibited from providing any transportation service other than luxury limousine service pursuant to Permit LL-1417.  

37. Consequently, the Cease and Desist Orders do not prohibit Petitioner, although he is a member of some of the listed classes of individuals, from working as a luxury limousine driver if he is employed by a motor carrier other than HummersofVail that provides luxury limousine service pursuant to a luxury limousine permit other than Permit LL-01417.  

38. In addition, this reading addresses the scope and impact of the Cease and Desist Orders, as modified by the Revocation Order, on individuals in the listed classes.  

39. When issued, the Cease and Desist Orders restricted HummersofVail and those acting on its behalf to providing only “luxury limousine service authorized by Permit LL-01417” (Decision No. R12-1482 at Ordering Paragraph No. 3; Decision No. R13-0030 at Ordering Paragraph No. 4).  

40. When the Commission permanently revoked Permit LL-01417 in the Revocation Decision, that action effected a modification of the Cease and Desist Orders by eliminating the ability of HummersofVail and those acting on its behalf to provide luxury limousine service; but, the Commission’s action did not vacate the Cease and Desist Orders.  The effect of the modification is:  at present, and unless and until the Commission further modifies the Cease and Desist Orders, the modified Cease and Desist Orders prohibit HummersofVail and those individuals acting on its behalf from providing any transportation service.  

41. If their application is not limited to HummersofVail and individuals acting on its behalf, the modified Cease and Desist Orders prohibit HummersofVail and all individuals in the listed classes -- whether or not the individuals are acting on behalf of HummersofVail -- from providing any type of transportation service under any circumstances unless and until the Commission further modifies the Cease and Desist Orders.  Although appropriate for the entity HummersofVail, such a prohibition is not appropriate for individuals.  
42. A prohibition of this scope and magnitude, when applied to individuals, has no evidentiary foundation in the three underlying Proceedings, each of which focused exclusively on the entity HummersofVail’s behavior.
  Imposition of such a sweeping prohibition on individuals also is unreasonable -- and likely denies the affected individuals due process -- because it:  (a) deprives the individuals in the listed classes of their ability to provide transportation service in any capacity, absent further action by the Commission; and (b) does 
so without a hearing and a Commission finding that those individuals have done something 
that warrants a sanction against them.  Limiting the modified Cease and Desist Orders to HummersofVail and individuals acting on its behalf avoids these results while allowing the modified Cease and Desist Orders to remain in full force and effect.  

43. Finally, the Revocation Decision:  (a) permanently revokes Permit LL-01417; (b) prohibits HummersofVail from obtaining a luxury limousine permit for a period of two years; and (c) prohibits each principal, officer, director, and member of HummersofVail
 from obtaining a luxury limousine permit for a period of two years.  With respect to the listed classes of  individuals, the Revocation Decision has a sharp focus and narrow scope:  it prohibits them from obtaining a luxury limousine permit for a stated period.  Consequently, the ALJ will deny Petitioner’s request to issue a declaratory ruling based on the language of the Revocation Decision because the language at issue in the instant Proceeding is found only in the Cease and Desist Orders.  

44. For these reasons, the ALJ will issue this declaratory ruling:  neither of the Cease and Desist Orders prohibits Petitioner from working as a luxury limousine driver employed by a motor carrier other than HummersofVail that provides luxury limousine service pursuant to a luxury limousine permit other than Permit LL-01417 (hiring motor carrier), provided the luxury limousine permit under which the hiring motor carrier operates was not obtained in violation of the Revocation Decision.
  

45. The Petition seeks a declaratory ruling limited to the question of whether the Cease and Desist Orders and the Revocation Decision prevent Petitioner’s employment as a luxury limousine driver for a motor carrier other than HummersofVail that provides luxury limousine service pursuant to a luxury limousine permit other than Permit LL-01417.  Consequently, the scope of the declaratory ruling in this Proceeding is limited strictly to -- and decides only -- that question.  

46. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER 
A. The Commission Orders That:  
1. Consistent with the discussion above, the Petition for Declaratory Order Re:  Decision No. R16-0025 is granted.  

2. Consistent with the discussion above, neither Decision No. R12-1482 nor Decision No. R13-0030, as those Decisions are modified by Decision No. R16-0025, prohibits Petitioner Jonathan L. Levine from working as a luxury limousine driver employed by a motor carrier other than HummersofVail Inc., doing business as VailTaxiService &/or ECOLimoOfVail &/or VailLuxuryLimo &/or VansToVailValley, that provides luxury limousine service pursuant to a luxury limousine permit other than Permit LL-01417, provided the luxury limousine permit under which the hiring motor carrier operates was not obtained in violation of Decision 
No. R16-0025.  
3. This Decision addresses only the single issue raised in the Petition for Declaratory Order Re:  Decision No. R16-0025.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Decision No. R16-0025 was issued on January 13, 2016 in Proceeding No. 15C-0119EC, In the Matter of Alleged Violations of Colorado Revised Statutes and Commission Rules Regulating Transportation by Motor Vehicle by Respondent HummersofVail Inc., doing business as VailTaxiService &/or ECOLimoOfVail &/or VailLuxuryLimo &/or VansToVailValley.  On March 17, 2016, by Decision No. C16-0222, the Commission denied the exceptions to, and adopted, Decision No. R16-0025.  On April 22, 2016, by Decision No. C16-0341, the Commission denied an application for rehearing and reargument and a request for a stay of revocation.  


�  Decision No. R12-1482 was issued on December 31, 2012 in Proceeding No. 12F-1087CP, High Mountain Taxi, Doing Business as Hy-Mountain Transportation, Inc. v. Hummers of Vail, Inc., Eco Limo of Vail, Vail Taxi Service, Vail Luxury Limo, Vans to Vail Valley.  By operation of law, Decision No. R12-1482 became a Commission Decision.  


�  Decision No. R13-0030 was issued on January 8, 2013 in Proceeding No. 12G-987EC, Colorado Public Utilities Commission v. Hummers of Vail, Inc., Doing Business as Vail Taxi Service, Eco Limo of Vail, Vail Luxury Limo, Vans to Vail Valley.  By operation of law, Decision No. R13-0030 became a Commission Decision.  


�  Unless the context indicates otherwise, as used in this Decision in conjunction with transportation service, providing and provide include both providing the service and offering to provide the service.  


�  A number of the arguments in support of the Petition are also responses to, or are commingled with responses to, the anticipated Staff arguments.  In arriving at her decision in this Proceeding, the ALJ considered the five arguments in support of the Petition that are discussed above in this Decision, notwithstanding that those arguments are made (at least partially) in response to anticipated Staff arguments.  


�  That Decision was issued on January 24, 2005 in Proceeding No. 03R-554TR, In the Matter of the Proposed Repeal & Reenactment of All Rules Regulating Transportation by Motor Vehicle, as Found in 4 CCR �723-6, 9, 15, 23, 31, 33, and 35.  


�  For these reasons, the ALJ finds Staff’s argument unpersuasive and unsupported.  


�  In none of the underlying Proceedings did the Commission find that any individual had violated applicable law.  


�  This includes Petitioner.  


�  The ALJ finds this provision necessary in order to assure full compliance with the Revocation Decision.  
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