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I. STATEMENT
A. Summary

1. This Recommended Decision addresses the Amended Application for Authority to Abolish an At-Grade Crossing at Riverside Cemetery in the City and County of Denver, State of Colorado and Alternatively to Alter the Crossing (Application) filed by the Regional Transportation District (RTD) and BNSF Railway Company (BNSF) (jointly, Applicants).  For the reasons stated below, the Amended Application is granted-in-part and denied-in-part.  Specifically, Applicants request to abolish the existing at-grade crossing at Riverside Cemetery is granted with the conditions specified below.
B. Relevant Background
2. On 
December 8, 2016, RTD and BNSF filed the above-captioned application (Original Application).  The Original Application included four separate requests.  First, the Application requested authority to abolish the at-grade crossing at the Riverside Cemetery entrance in the City and County of Denver, State of Colorado.  According to Applicants, abolishment of the existing at-grade crossing is the preferred method of accommodating the construction of RTD’s North Metro Rail Line, which will cross the existing at-grade crossing at the Riverside Cemetery entrance that currently contains a BNSF line.  Applicants requested that the decision authorizing the abolishment of the existing at-grade crossing be conditioned “upon prior provision” of one of two alternative access points into the Riverside Cemetery, with the owner of Riverside Cemetery bearing no cost for the construction of the alternative access point.
  The alternative proposed accesses proposed by Applicants were off of Race Court (Race Court Alternative Access), or off of York Street (York Street Alternative Access).  

3. Second, if the Commission rejects Applicants’ proposal to abolish the existing 
at-grade crossing, RTD and BNSF requested authority to alter the at-grade crossing by adding a new single set of commuter rail tracks, a new crossing surface, entrance gates, flashing lights, bells, signage including signs prohibiting use of the crossing by any vehicle over 20 feet in length, pavement markings, roadway profiling, and a widened paved shoulder on Brighton Boulevard.
  

4. Third, the Application requested two separate hearings, as necessary, to address the issues raised by the Application.  Applicants requested that the first hearing be limited to the question of whether to abolish the existing at-grade crossing.  If the undersigned Administrative Law Judge (ALJ) orders the abolishment of the crossing, a second hearing would be unnecessary.  However, if the request to abolish the crossing is denied, then a second hearing would take place to address the proposed alterations to the crossing “approximately” 60 days after the first hearing.  According to Applicants, such a bifurcation of the issues in this proceeding would serve the interests of judicial economy.
 
5. Finally, Applicants also requested a “special application procedure” if the Commission orders abolishment of the existing at-grade crossing (Special Application Procedure).  The Special Application Procedure would, among other things, allow Applicants to vary the design and construction of the crossing from the plans approved by the Commission, provided Applicants file a motion to amend the Application or a motion to modify the approved plans.
  

6. On December 23, 2016, the Commission issued a notice of the Application pursuant to § 40-6-108(2), C.R.S.   
7. On January 4, 2017, BNSF filed a Notice of Posting of Crossing and the Affidavit of Amber Stoffels attesting that notice of proposed closure of the crossing was posted at the crossing on December 23, 2016 pursuant to Commission Rule 4 Code of Colorado Regulations (CCR) 723-7-7208(c) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.

8. On January 18, 2017, the Colorado Department of Transportation (CDOT) filed an Entry of Appearance and Notice of Intervention.  CDOT did not contest the Application and did not object to the Special Application Procedure requested by Applicants.  

9. On January 20, 2017, the Fairmount Cemetery Company (Fairmount) filed 
a Notice of Intervention as of Right and Entry Appearance.  Fairmount is the owner of 
the Riverside Cemetery.  In its Intervention, Fairmount stated that it is opposed to abolishment 
of the existing crossing, and that the Race Court Alternative Access is “inappropriate and unacceptable.”
  Fairmount also argued that the Application is premature because RTD has not completed a “Section 106 review” that Fairmount contends is required under the National Historic Preservation Act of 1966 (NHPA).
  

10. Also on January 20, 2017, the City and County of Denver (Denver) filed a Motion to Intervene.  In its Intervention, Denver supported Applicants’: (a) request to abolish the 
at-grade crossing for safety reasons;
  (b) proposal to provide the Race Court Alternative Access;
 and (c) request to bifurcate the proceeding and hold up to two hearings, but requested clarification concerning the scope of discovery prior to the first proposed hearing.  Denver also questioned whether 60 days between the proposed first and second hearings would be sufficient for the Commission and the parties.
  Denver opposed Applicants’: (a) alternative proposal to provide access to the cemetery via the York Street Alternative Access;
 and (b) alternative proposal to alter the existing at-grade crossing if abolishment of the crossing is not ordered by the Commission.
  Finally, Denver took no position on Applicants’ request for the Special Application Procedure.
  

11. On February 6, 2017, by Decision No. C17-0103-I, the Commission deemed the Application complete and referred it to an ALJ for disposition.  The matter was subsequently assigned to the undersigned ALJ.  

12. On February 16, 2017, the undersigned ALJ issued Interim Decision 
No. R17-0139-I that scheduled a prehearing scheduling conference.  On February 23, 2017, Interim Decision No. R17-0157-I also instructed the parties to be prepared to discuss at the prehearing conference “the argument by Intervenor Fairmount Cemetery Company that the Application is premature because Riverside Cemetery was not included in the ‘Section 106’ review that was previously conducted.”
  

On March 14, 2017, Applicants filed a Motion to Amend the Application in two ways.  First, RTD sought to remove the request for two separate hearings contained in the 

13. Application.  Second, RTD sought to remove the York Street Alternative Access as a second possible alternative access into the Riverside Cemetery.  Because it was unopposed, was restrictive in nature, and stated good cause, the undersigned ALJ granted the Motion to Amend in Interim Decision No. R17-0231-I that issued on March 22, 2017.  

14. At the prehearing conference on March 15, 2017, RTD and Fairmount disagreed about whether a proper Section 106 review had been conducted.  Specifically, RTD contended that the Section 106 review had been properly completed, including consideration of the Race Court Alternative Access, but Fairmount disagreed.  In addition, Fairmount suggested that the Section 106 review “should” have been completed before the filing of the Application in this proceeding.  

15. On March 16, 2017, the undersigned ALJ issued Interim Decision No. R17-0205-I that scheduled the hearing in this proceeding for May 16 and 17, 2017 and set a prehearing schedule that included, among other things, a deadline of April 28, 2017 for filing prehearing motions.  Interim Decision No. R17-0205-I also required the parties to answer the following question: “whether Riverside Cemetery was included in the ‘Section 106 review’ and, if not, whether the Application filed in this proceeding is premature and/or the Commission does not have the authority to consider it.”
   

16. In their responses to the question, RTD and Fairmount again disagreed.  RTD contended that the abolishment of the existing crossing and construction of the Race Court Alternative Access was included in a supplemental Section 106 review.
  In contrast, Fairmount argued that the Section 106 review of the abolishment of the existing crossing and provision of alternative access were not properly considered for two reasons.  First, it did not afford the opportunity for public comment.  Second, the conclusion in the Section 106 review was based on the incorrect assumption that the proposed abolishment of the crossing/entrance into the cemetery would not be permanent.  Fairmount continued to argue that the Application is “premature” because of the improper Section 106 review, but argued for the first time that

[u]ntil this process is conducted properly, in accordance with the relevant regulations, RTD should only be permitted to conduct or authorize nondestructive project planning activities so long as those activities “do not restrict the subsequent consideration of alternatives to avoid, minimize or mitigate the undertaking's adverse effects on historic properties.”  36 [CFR] 800.1(c). Abolishing the crossing would constitute a “destructive activity” that cannot proceed at this time.

17. On April 28, 2017, three documents were filed in this proceeding.  First, the undersigned ALJ issued Interim Decision No. R17-0338-I scheduling a public comment hearing for May 11, 2017 from 4:00 to 6:00 p.m.  Interim Decision No. R17-0338-I noted that, as of April 28, 2017, 84 members of the public had filed written comments.  Second, RTD filed a Motion for Summary Judgment (MSJ) in which it requested “summary judgment dismissing Fairmount’s claim that the application is premature, or that Section 106 review is a condition precedent to granting of the Application.”
  Third, CDOT filed a Notice of Withdrawal of Intervention in which it stated that Transportation Commission Resolution #TC-17-4-5 devolved the portion of Brighton Boulevard adjacent to the crossing at issue in the Application to Denver by quitclaim deed.  CDOT concluded that “because CDOT [no longer owns] this portion of Brighton Boulevard it does not have an interest or stake in the outcome of this matter.  Therefore, CDOT withdraws its intervention.”
  

18. On May 4, 2017, Fairmount filed a Motion to Stay Consideration of Application Based Upon Newly Discovered Information (MTS).  Fairmount stated that the “newly discovered information” was a May 3, 2017 telephone call with an unidentified representative of the Advisory Council for Historic Preservation (Advisory Council) that led Fairmount to believe that the Advisory Council “will urge [the U.S. Army Corps of Engineers] to re-open the Section 106 review of Riverside to allow public comment.”
  Fairmount concluded by requesting that “consideration of the Application be stayed until such time as a proper Section 106 review is completed as to Riverside’s historic entrance and the proposed alternative access.”
  

19. On May 5, 2017, Fairmount filed its response in opposition to the MSJ.  

20. Later on May 5, 2017, the undersigned ALJ issued Interim Decision 
No. R17-0364-I that:  (a) shortened response time to the MTS to May 10, 2017 at 11:00 a.m.; and (b) scheduled oral argument on the MSJ and MTS for May 11, 2017 at 2:00 p.m.

21. On May 10, 2017, RTD and BNSF filed separate responses in opposition to the MTS. 

22. On May 11, 2017, the undersigned ALJ convened the oral argument on the MSJ and MTS at 2:00 p.m.  All parties except Denver provided oral argument.  At the end of the oral argument, the undersigned ALJ granted the MSJ and denied the MTS and instructed the parties that a detailed written decision would follow.  The detailed written decision is below.
23. Also on May 11, 2017, the undersigned ALJ convened the public comment hearing at 4:00 p.m.  The following public witnesses presented comments: Pam Garcia, Joe Jordan, Kathy Humpert, Margaret Hade, Lesley Watson, Sandy Marvin, Ray Thal, and Kristy Alexander.  

24. On May 16, 2017 at 9:00 a.m. the undersigned ALJ convened the scheduled hearing.  At the hearing: (a) RTD presented the testimony of Jeff Kay, Jay Donovan, Michael Gill, and Jean Montgomery (Ms. Montgomery’s testimony was presented in RTD’s rebuttal case); (b) BNSF presented the testimony of Amber Stoffels; (c) Denver presented the testimony of David Clark and John Yu; and (d) Fairmount presented the testimony of Karl Bucholz and Kelly Briggs.  Exhibits 1-4, 7, 13-19, 21-22, 24-25, 27-28, 30, 32, 40-41, 
43-55, 58-66, 73, 79, 82-83, 85-90, 115-126, 150-152, 155, 158-159, and 161 were admitted into evidence.    
II. PUBLIC COMMENT HEARING  
25. As noted above, eight public witnesses presented comments at the May 11, 2017 public comment hearing. 

26. Ms. Garcia stated that her great-great-grandmother is buried in Riverside Cemetery.  She visits the cemetery once or twice a week and during her visits has seen buses accessing the cemetery.  Ms. Garcia is also aware that buses are used to bring people to the cemetery for the Sand Creek Healing Run, which is a running race that has taken place annually over many years, typically in November.  She does not believe that buses would be able easily to access the cemetery via the Race Court Alternative Access.  Ms. Garcia also believes that older people would have difficulty finding the Race Court Alternative Access if the existing entrance is abolished.  She also believes that the cemetery would not be able to afford the upkeep of the new entrance. 

27. Mr. Jordan stated that his great-grandparents, great-great-grandmother, great uncles, great-great-great uncle, and distant cousins are buried at the cemetery.  He owns a plot and plans to be buried at the cemetery next to his great-grandparents.  Mr. Jordan visits the cemetery at least once a week.  He believes that the entrance predates the existing BNSF tracks that cross the entrance.  He also has seen school buses access the cemetery, which would be unable to access the cemetery in the future if the 20-foot vehicle restriction on the existing entrance is implemented.  Mr. Jordan further believes that funeral processions that are forced to access the cemetery via the Race Court Alternative Access will get broken up due to the sharp curve and sharp turn that they will be forced to negotiate after turning off of Brighton Boulevard.  Mr. Jordan believes that those sharp turns and the relatively low Brighton Boulevard and BNSF bridges on Race Court make the Race Court Alternative Access less safe than the existing entrance.  He also inquired as to whether RTD and BNSF would provide money to Fairmount to maintain the Race Court Alternative Access.  Finally, Mr. Jordan questioned:  (a) whether flooding occurs on Race Court at or near the planned alternative entrance; (b) whether equipment, such as that necessary to plant trees and deliver and remove dumpsters, will be able to access the cemetery via the new proposed entrance; and (c) why the elevated portion of the North Line that is planned to start northeast of the existing crossing cannot be extended southwest so that the track is elevated when it crosses the existing entrance to the cemetery. 

28. Ms. Humpert stated that she has a spiritual interest in the cemetery.  She started visiting the cemetery in the 1970s, and she and her husband bought a 1945 International fire truck to carry water into the cemetery and water the grass and trees.  Her fire truck is 
21 feet, 6 inches, and thus would be prohibited from entering the cemetery if the 20-foot vehicle restriction is implemented at the existing entrance.  She does not believe that the fire truck would make it into the cemetery via the Race Court Alternative Access.  She values the historic significance of the cemetery – she noted that three territorial governors, numerous mayors and entrepreneurs, and civil leaders are buried there.  She also noted that many cultures are represented among those buried at the cemetery, including Russian Orthodox Jews, Japanese, Chinese, and Italians.  Finally, she stated that Riverside hosts an official military cemetery, and is the final resting place for over 1,000 veterans of wars from the Civil War to the First Gulf War, including three Medal of Honor recipients.  Ms. Humpert believes that the existing crossing should not be abolished, but instead the tracks should be elevated above the entrance. 

29. Ms. Hade is a member of, and volunteers for, the Fairmount Heritage Foundation.  Ms. Hade believes that closing the existing entrance and providing the alternative access via Race Court would place an undue burden on Fairmount.  She also believes that the proposed entrance at Race Court will be unattractive and Applicants have not at that point committed to providing any financial resources to Fairmount to maintain the new entrance, which Ms. Hade considered to be a financial burden on Fairmount.  Ms. Hade stated that the Race Court Alternative Access would be confusing and would not provide the same level of accessibility, which would negatively impact the number of people who visit the cemetery in the future.  She also indicated that RTD has successfully constructed several at-grade crossings within Denver that are more complicated than the proposed Riverside cemetery containing the North line.  She believes that RTD could make changes to the existing crossing that would make it safe.  Finally, Ms. Hade opposed the special application procedure. 

30. Ms. Watson is the Vice President of Friends of Historic Riverside.  Her husband has relatives buried at the cemetery and Ms. Watson and her husband visit the cemetery approximately 20 to 30 times a year.   She states that many of Colorado’s “movers and shakers” throughout history are buried at the cemetery and there are burials, church services, school events, and other educational tours at the cemetery.  She also believes that the alternative access is unacceptable, because of the sharp turns, low clearance of the Brighton Boulevard and BNSF bridges, and limited sight distances for vehicles turning out of the proposed alternative access.  She also worries that water will pool under the bridges and/or on or near the alternative access.  Ms. Watson also worries that larger vehicles will not be able to negotiate the curves and turns required by the alternative access.  Likewise, she is concerned that elderly folks will be confused by the alternative access and will have difficulty finding it.  Finally, Ms. Watson expressed concern about the cost of maintaining the alterative access. 

31. Ms. Marvin’s mother and father are buried at the cemetery and she and her brother own plots and intend to be buried there.  She visits the cemetery approximately once a month.  She is a member of Friends of Historic Riverside Cemetery and Fairmount’s Heritage Foundation.  Ms. Marvin believes that the alternative access is not a “gracious” entrance into the cemetery and will hamper Fairmount’s attempts to sell plots at the cemetery in the future.  She believes that elevating the North Line tracks (and presumably the BNSF tracks) at the existing entrance is the best solution. 

Mr. Thal is a volunteer at the cemetery and a member of the Fairmount Heritage Foundation.  He purchased plots for his mother and father at the cemetery, and he plans to be buried there.  He has visited the cemetery hundreds of times over the last few years.  He believes that the cemetery is one of Denver’s historical gems and, as a result, it is necessary to have an access into the cemetery that is easily found and negotiated.  He believes that it would be very expensive to make the proposed alternative access beautiful and inviting and is skeptical that 

32. RTD and BNSF will do so.  He also thinks that the proposed 20-foot limitation on vehicles entering the existing entrance is inappropriate given the number of vehicles in excess of 20 feet that access the cemetery on an annual basis.  He has been at the cemetery when freight trains stopped on the existing BNSF crossing with their cars blocking the entrance to the cemetery.  On one occasion, a train blocked the entrance for approximately four hours. 

33. Ms. Alexander believes that if the crossing is abolished and the new entrance is constructed, RTD and/or BNSF should be forced to pay for maintenance and snow removal of the new entrance and adequate signage to direct people to the new entrance.  She also expressed skepticism that large equipment such as front-end loaders and dump trucks will be able to negotiate the curves, turns, and the Brighton Boulevard and BNSF bridges to get into the cemetery.  Ms. Alexander believes that the Commission needs to investigate very closely those access issues.   
III. FINDINGS OF FACT

A. Background 

1. Riverside Cemetery   

34. Riverside Cemetery was established in 1876 and is the oldest operating cemetery in Denver.  Since 1994, it has been listed on the National Register of Historic Properties.
  It is the final resting place for many Colorado pioneers, and numerous of Denver’s most prominent politicians and citizens since Colorado became a state in the Union.  Riverside Cemetery contains over 66,000 internments and currently has approximately 5,000 available burial spaces.  

35. Numerous people visit Riverside Cemetery on an annual basis.  People visit relatives who are buried at the cemetery, various groups, including school groups, take historic tours of the cemetery, and special events take place, such as the Sand Creek Massacre Spiritual Healing Run/Walk that, among other things, honors the victims and survivors of the Sand Creek Massacre.
  And, of course, people attend burials and interments, which continue to take place at the cemetery. 

36. Kelly Briggs is the current President and Chief Executive Officer of Fairmount.  He has held that position for ten years.  He has worked at Fairmount for 40 or 41 years.  During that time, Mr. Briggs has held virtually every position at Fairmount.  

37. A more detailed description of Riverside Cemetery’s history is included in Exhibit 61.   

2. Existing Entrance into Riverside Cemetery

38. According to Mr. Briggs, the existing entrance is the original entrance into Riverside Cemetery.  The railroad track crossing the entrance has been in place for a significant period of time, though no witness testified as to the precise length of that period.  The existing crossing is an at-grade crossing, meaning there is no gradient separating the cemetery entrance traversed by motor vehicles and the trains that operate on the track.  BNSF is the current owner of the right-of-way that contains the existing track. 

BNSF’s right-of-way contains a single track with warning devices consisting of flashing lights and a bell.  Amber Stoffels, who is BNSF’s Manager of Public Projects and has worked for BNSF for five years, testified that 38 trains currently cross the at-grade crossing each 

39. day.  These consist of 36 freight trains and 2 passenger trains.  The freight trains consist of coal, manifest (i.e., freight from different industries), intermodal (i.e., freight cars carrying containers), priority (e.g., trains carrying Fedex packages that receive priority over other trains), and postal trains.  The freight trains are typically between 7,000 and 8,500 feet long.  The speed limit for freight trains is 30 miles per hour (mph), and for passenger trains is 40 mph.
  Ms. Stoffels testified that BNSF is required to report to the federal government any train-vehicle collisions at crossings.  However, she is not aware of any such collisions at the Riverside Cemetery crossing. 

40. Once completed, the North Metro Rail Line will have 86 daily commuter rail movements at the location of the existing entrance into the Riverside Cemetery.  This means that North Metro Rail Line trains will traverse the existing entrance containing the existing crossing 86 times a day.  The maximum speed of the North Metro Rail Line trains at the location of the existing Riverside Cemetery will be 60 mph.  

41. Ms. Stoffels posted a notice of proposed closure of the crossing on both sides of the crossing on December 23, 2016.  Ms. Stoffels testified that the notice remained posted for at least 30 days.  The notice is shown in Exhibit 13.  The Commission previously held that the posting complies with Commission Rule 7208(c) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.
  

3. Race Court Alternative Access

The proposed alternative entrance into the cemetery would traverse property owned by BNSF and G&K Services, Inc. (G&K).  RTD has entered into agreements with both to 

42. allow the alternative access to be constructed and used for access into the cemetery.  Specifically, RTD and BNSF entered into a Construction and Maintenance Agreement on March 31, 2015.
 The Construction and Maintenance Agreement provides that BNSF will convey the property necessary to construct and operate the Race Court Alternative Access into the cemetery if RTD obtains the necessary approvals for the abolishment of the existing crossing and construction of the new access.
  The Construction and Maintenance Agreement also states that RTD will modify the existing crossing if the necessary approvals for abolishment and/or construction of the new access are not obtained.
  

43. If the existing entrance/crossing is abolished, Ms. Stoffels testified that BNSF would be required by the Construction and Maintenance Agreement to remove the existing crossing surface and the signal system.  Alternatively, if the Commission orders that the crossing be modified and not abolished, the Construction and Maintenance Agreement requires BNSF to modify the signal system.  Either RTD or BNSF would be required to install the flashing lights and gates, depending on who is responsible for maintenance of the system, which was not fully resolved by the Construction and Maintenance Agreement.

RTD also entered into an agreement with G&K in December 2016.  Pursuant to the agreement, G&K will convey to RTD the property necessary to construct and use the alternative access.  G&K retains an easement at the intersection of the alternative access road and Race Court to be used to access G&K’s parking lot.  The purchase price is $198,000.  The G&K agreement states that RTD will convey to Fairmount the property conveyed to RTD by G&K.  

44. The entire agreement is contingent upon the Commission issuing “a final, un-appealable decision ordering abolishment of the existing at-grade crossing.”
  
B. At-Grade Crossings Versus Grade-Separated Crossings Generally.

45. Applicant’s primary proposal is to abolish the existing at-grade crossing that provides the only existing entrance into Riverside Cemetery and construct the Race Court Alternative Access that would then serve as the entrance into the cemetery.  The Race Court Alternative Access would be accessed from the east by traversing a grade-separated crossing at the BNSF bridge.  Witnesses for RTD (Jeff Kay and Michael Gill), BNSF (Amber Stoffels), and Denver (John Yu) all testified that a properly constructed grade-separated crossing is safer than an at-grade crossing.  The reason is simple: a grade-separated crossing eliminates the possibility of collisions between trains and vehicles.  This is the precise reason the Federal Railroad Administration set a goal in 1991 of closing 25 percent of the at-grade crossings in the U.S. by 2000.
  

46. Fairmount does not dispute this conclusion.
 Instead, Fairmount presented evidence that: (a) there are questions concerning the safety of the Race Court Alternative Access; (b) abolishment of the existing crossing and provision of the proposed alternative access at Race Court would have a significant negative impact on Fairmount; and (c) the existing at-grade crossing can be modified to be reasonably safe even with the addition of the North Metro Rail Line.  According to Fairmount, under these circumstances the evidence weighs in favor of modifying – and not abolishing – the existing entrance/crossing.    

C. Abolishment of Existing Entrance and Replacement with Race Court Alternative Access

47. Witnesses for RTD (Jeff Kay) and Denver (John Yu) testified that the Race Court Alternative Access would provide safe access to the cemetery.  Messrs. Kay and Yu also agreed that the Race Court Alternative Access that does not require vehicles to traverse an at-grade crossing would provide safer access into the cemetery than the existing at-grade crossing modified to accommodate the North Metro Rail Line.  And, David Clark, who is the Chief Fire Protection Engineer for the Denver Fire Department (DFD), testified that the Race Court Alternative Access would provide better access for emergency responders than the existing 
at-grade crossing, as modified.  

48. In contrast, Fairmount’s witness who offered opinion testimony – Mr. Bucholz – did not compare the safety of the existing entrance modified to accommodate the North Metro Rail Line versus the Race Court Alternative Access.  Instead, his testimony was limited to an analysis of the safety of the alternative access and he noted the following concerns: (a) the new proposed access road is not wide enough at its narrowest point; (b) the largest vehicles turning into the proposed access road will encroach both into the opposing lane of traffic and onto G&K’s property; and (c) there is insufficient sight distance to the east when vehicles exit the cemetery.  These issues, as well as the question of access by emergency responders, are addressed below.  

1. Width of Alternative Access Road

a. Applicant and Denver 

49. Mr. Kay, who is the Deputy Project Manager for Design for the N-Line Project, testified on behalf of RTD that at its narrowest point, the alternative access road would be 19.5 feet wide.  That is the distance from the vertical edge of the curb on the east side of the access road to the face of the wall on the opposite side, and includes the two-foot wide gutter pan adjacent to the curb.
  The portion of the access road that is 19.5 feet wide extends for approximately 350 feet.
  Mr. Kay testified that he included the two-foot wide gutter pan in his calculation of the “effective roadway,” which is the portion of the road that is drivable by vehicles, because it is a drivable service.  He further testified that, in fact, he has seen people in Denver use the gutter pan as a drivable service.  

50. Mr. Kay further testified that Denver requires roads like the proposed access road to have 16 feet of effective roadway.  Exhibit 84 is a page from Denver’s “Transportation Standards and Details” for a “local street.”  It shows a road that is 32 feet wide, but provides for parking on each side of the road.  Mr. Kay testified that the allowance for parking on each side of the road is 8 feet, which leaves 16 feet of “effective roadway.”  Mr. Kay testified that the Race Court Alternative Access, including the narrowest portion at 19.5 feet wide, satisfies this standard. 

51. David Clark, who is the Chief Fire Protection Engineer for DFD, testified that the width of the proposed access road may not allow the largest DFD equipment to easily pass a vehicle of the same size coming from the opposite direction.  However, Mr. Clark testified he believes that if they encountered problems passing, the vehicle on the east side of the access road could “jump the curb” and drive with its right-side wheels on top of the curb.  In Mr. Clark’s view, this would allow the largest fire equipment to pass if they otherwise encountered problems for unforeseen reasons.  The largest DFD equipment are tower trucks that have an outside wheel base that is eight feet wide.  Their total width is greater than the eight feet when mirrors and other features that extend outside of the wheel base are taken into account.  

b. Fairmount

52. Mr. Bucholz testified that the gutter pan should not be included in the calculation of the effective roadway.  Specifically, Mr. Bucholz testified that the gutter pan on the proposed alternative road would have “contrasting color and texture” from the road and would slope away from the center line at 8.3 percent, which is significantly greater than the 2 percent slope of the road.  Mr. Bucholz concluded that, under such circumstances, “good design practice” under the standards established by the American Association of State Highway and Transportation Officials (AASHTO) dictates that the gutter pan should be excluded from the effective roadway.  However, Mr. Bucholz conceded that: (a) AASHTO does not prohibit the use of the gutter pan in the effective roadway; and (b) in fact, a driver could use the gutter pan to pass an oncoming vehicle.  

53. Mr. Bucholz further testified that the width of the roadway should not include the entire distance to the face of the wall on the west side of the proposed alternative access road.  Instead, a “shy distance,” which is the distance that a driver will shy away from an object to create a buffer between the car and the object, must be subtracted out.  Mr. Bucholz testified that, in this instance, the shy distance from the wall on the west side is two feet.  As a result, subtracting the gutter pan and the shy distance from Mr. Kay’s calculations leaves 15.5 feet of effective roadway.  According to Mr. Bucholz, therefore, the effective roadway does not satisfy Denver’s standard. 

54. John Yu, who testified on behalf of Denver, agreed with Dr. Bucholz’s testimony that the actual effective roadway for the proposed alternative access road is 15.5 feet.  However, Mr. Yu further indicated that this fact does not necessarily mean that Denver will reject or require RTD to modify the application to build the alternative access road.  In fact, Denver could waive its requirement for minimum width of the effective roadway, as Mr. Bucholz conceded.  RTD has not yet filed its application with Denver to construct the alternation access road.  According to Mr. Yu, the RTD team that developed the plans for the Race Court Alternative Access road consulted with, and received feedback from, Denver’s “Fast Track Construction Team” in the Department of Public Works while they drafted the plans.  However, Mr. Yu emphasized that this fact does not guarantee that Denver will approve the plans “as-is,” and that Denver could instead require changes to increase the width of the access road.   

55. Finally, Mr. Yu testified that, even though the proposed alternative access road at its narrowest point does not comply with Denver’s minimum width requirement and the guidance provided by AASHTO: (a) DFD’s largest equipment and a standard-sized vehicle could pass if the exiting vehicle moved close to the barrier on the west side, and the entering vehicle moved close to the curb; and (b) two of DFD’s largest pieces of equipment could pass on the alternative access road if the exiting vehicle moved close to the wall and the entering vehicle “jumped the curb.”  Mr. Yu concluded that the RTD team designed the proposed alternative access road “properly, but . . . that the drive could have been wider.”  

2. Encroachment into Opposing Lane of Traffic and onto G&K’s Property.  

56. Fairmount presented evidence that the largest vehicles (“Bus 45,” “DFD Pierce 100,” and “WB 40 Commercial (Semi) Truck”) will not be able to complete turns into the Race Court Alternative Access without encroaching into the opposing lane of traffic and onto G&K’s property.  According to Fairmount, the former creates a danger of a collision at the intersection and the latter creates potential liability for Fairmount for trespass by its visitors.  Similarly, Fairmount presented evidence that the “WB 40 Commercial (Semi) Truck” will not be able to complete a left turn exiting the proposed alternative access road without encroaching on G&K’s property.  The encroachment on G&K’s property is approximately four to five feet at most.  Fairmount argues that the Application should be denied on this basis. 

57. RTD and Denver do not dispute this evidence.  Instead, RTD points to testimony by Mr. Bucholz that the encroachment onto G&K’s property and into the opposing lane of traffic by the “Bus 45” and “WB 40 Commercial (Semi) Truck” can be eliminated if they approach the proposed alternative access road from the west.  Other evidence established that the western approach, which is reached by taking Interstate 25 to East 58th Avenue to Franklin Street to Race Court, is a reasonable route for large vehicles.  RTD and Denver both also contend that Denver would be immune to a lawsuit for trespassing on G&K’s property by an emergency response vehicle, but do not address whether Fairmount would be at risk of liability.  
3. Sight Distance for Vehicles Exiting Race Court Alternative Access

58. The parties seemingly agree that the “sight distance” at an intersection is measured from the “decision point,” which is calculated from the “edge of the travelled way.”  They also agree that the sight distance must be measured from the vantage point of a driver, which is on average 3.5 feet off the ground.  However, they disagree about virtually everything else.  

59. For example, Mr. Bucholz testified on behalf of Fairmount that Denver’s own standard requires the sight distance to be 240 feet.  Mr. Yu agreed that this was the correct sight distance.  However, Mr. Yu went on to testify that the “sight stopping distance,” which is the distance a driver heading west on Race Court would need to see to stop in time if a vehicle pulled out of the proposed alternative access road, is 152 feet.  Mr. Yu calculated this “sight stopping distance” based on an AASHTO standard, and suggested that it is the relevant 
“sight”-related criterion for an access road like the one at issue here.  Obviously, the difference is significant.  

60. As to the location of the decision point, Mr. Yu testified that the edge of the travelled way is the edge of the flow of traffic.
  Mr. Bucholz testified that the edge of the travelled way is the edge of the gutter closest to Race Court.
  The difference between the two approaches is six feet (i.e., Mr. Yu’s edge of the travelled way is six feet closer to Race Court than Mr. Bucholz’s). 

61. Finally, Mr. Bucholz cited a Denver standard establishing that the decision point is 18 feet back from the edge of the travelled way.
  RTD relies on an AASHTO standard that allows the decision point to be only 14.5 feet back.
  Mr. Bucholz agreed that: (a) AASHTO allows the decision point to be only 14.5 feet back from the edge of the travelled way;
 and (b) Denver can and does at times waive its own standard in favor of a corresponding AASHTO standard.   

Based on these differences, Mr. Bucholz testified that the sight distance is only 97 feet, which fails the sight-related criterion advocated by both Messrs. Bucholz and Yu.  In contrast, Mr. Yu stated that the sight distance is 275 feet, which satisfies the sight-related criterion advocated by both Messrs. Bucholz and Yu.  However, both witnesses seemingly agreed 

62. that there is some degree of “engineering judgment” that is permitted in determining the location of the decision point by adjusting the Denver and AASHTO standards based on the characteristics of any given intersection.  
4. Access by Emergency Responders

63. As noted, the Chief Fire Protection Engineer for DFD (David Clark) testified that the Race Court Alternative Access provided better access for emergency responders than the existing at-grade crossing.  Specifically, Mr. Clark testified that all of DFD’s equipment can drive under the Brighton Boulevard and BNSF bridges on Race Court.  While the width of the proposed access road may not allow the biggest DFD equipment to easily pass a vehicle of the same size coming from the opposite direction, Mr. Clark testified that he believes they could still pass with the vehicle on the east side of the access road “jumping the curb” and driving with its right-side wheels on top of the curb.  

64. In addition, Mr. Clark testified that abolishing the existing access and using the Race Court Alternative Access would eliminate the possibility of a train blocking access to the cemetery during an emergency, which would delay DFD’s response.  It would also allow DFD to use a hydrant on Race Court and extend a firehouse across only the two lanes of traffic on Race Court.  In contrast, if the existing at-grade crossing were modified, DFD would have to use a hydrant on the east side of Brighton Boulevard and then pull the attached hose across multiple lanes of traffic on Brighton and two rail lines to combat a fire in the cemetery.  Mr. Clark concluded that using the alternative access on Race Court would significantly reduce the risk to fire fighters, as well as to the supply of water to fight any fire in the cemetery, that would exist if DFD had to use the modified at-grade crossing.  
5. Analysis

65. The evidence concerning the width of the proposed alternative access road, the sight distance at the intersection of the new access road and Race Court, and the ability of vehicles to make turns into and out of the proposed alternative access without encroaching into the opposite lane or G&K’s property is inconsistent.  However, it is significant that Denver’s Fire Department believes that the proposed access road is wide enough both at the entrance and at its narrowest point to allow DFD to adequately respond to any emergencies in the cemetery.  It is also significant that the frequency with which two of the largest vehicles would need to pass on the proposed alternative access road, which is the most problematic situation given the road’s width at its entrance and at its narrowest point, appears to be very low.  

66. The relatively low number of vehicles that enter and exit the cemetery is also significant.  RTD presented traffic count data from September 24, 2014 establishing that on that date the volume into and out of the cemetery was 46 vehicles.
  RTD presented other traffic data establishing that during a six-hour period on April 25, 2017, the volume into and out of the Cemetery was 14 vehicles.
  

No other party presented traffic count data, disputed the data presented by RTD, or otherwise suggested that the traffic volume into and out of the cemetery is anything but low.  This suggests that the frequency with which vehicles would pass while entering or exiting the cemetery is also low.
  While these vehicle counts were not taken during the higher-volume special events that take place at the cemetery, such special events would not likely result in a 

67. significant increase of the frequency of vehicles passing on the access road as the increase in vehicle counts might suggest.  As the vehicle count increase is driven by the special events that start and end at designated times, it is likely that the vehicles attending the special event arrive at, and depart from, the cemetery at roughly the same time.  

68. In addition, other than emergency response vehicles, the services provided by companies that use the largest vehicles are typically ordered and scheduled by Fairmount.  As a result, Fairmount will be able to instruct the companies to use the route that approaches the Race Court Alternative Access form the west by taking Interstate 25 to East 58th Avenue to Franklin Street to Race Court.  In so doing, Fairmount will be able to ensure that such vehicles do not encroach into the opposing lane of traffic or onto G&K’s property when they turn onto the Race Court Alternative Access.

69. Finally, Denver – and not the Commission – has the authority to issue the permit necessary to construct the Race Court Alternative Access.  At the time of the hearing, RTD had not filed the application for the permit, and it was an open question as to whether Denver will grant the permit based on the current design, or will require RTD to make changes to address some or all of the issues raised by Fairmount.
  For example, as Mr. Yu testified, it is possible that Denver will require RTD to widen the access road.  It is also possible that Denver could require the entrance into the cemetery to be wider.  Accordingly, if the current design is inconsistent with Denver’s design standards, Denver has both the authority and the opportunity to force RTD to make changes.  
D. Impact on Fairmount of Abolishment of Existing Access.

70. Mr. Briggs is the President and Chief Executive Office of Fairmount.  He testified that the Race Court Alternative Access is far less appealing than the existing entrance.  Specifically, Mr. Briggs testified that the general area at the intersection of Race Court and the new proposed alternative access road looks like an industrial park.  The cemetery also is not visible from the intersection because the Race Court Alternative Access ascends away from 
Race Court and curves to the left before it enters the cemetery.  According to Mr. Brigs, this contributes to the unappealing nature of the proposed alternative access.  

71. Mr. Briggs also testified that the route to the Race Court Alternative Access from Brighton Boulevard is confusing.  He fears that people trying to access the cemetery from Brighton Boulevard will get lost.  He is aware that Applicants have proposed a signage plan to direct drivers to the new entrance, but at the hearing he was not aware of the particulars of the plan.  Mr. Briggs further testified that:  (a) Google Maps will not lead people to the new entrance of the cemetery; and (b) significant numbers of elderly people visit the Cemetery, and they are more likely to get confused by the change, which he believes will lead to complaints to Fairmount.  

72. Finally, Mr. Briggs is concerned about the financial impact on Fairmount if the existing access is abolished and the Race Court Alternative Access becomes the cemetery’s sole access.  Fairmount is currently operating in the red.  Mr. Briggs believes it is unlikely that 
third-party mortuaries will attempt to sell plots in Riverside Cemetery if the Race Court Alternative Access becomes the cemetery’s only access road because it is not aesthetically appealing.   

73. Mr. Briggs also believes that there will be higher maintenance costs (e.g., snow removal costs) and liability costs (due to vehicle accidents and damage to G&K’s property) if the Race Court Alternative Access becomes the sole access into the cemetery.  Other than arguing that the width of the Race Court Alternative Access is too narrow at its narrowest point, Mr. Briggs did not explain why he believes that there is a greater risk of vehicle accidents on the Race Court Alternate Access than on the existing entrance road, or why Fairmount would be held financially responsible for any such accidents.  He stated that he does not know how much more it would cost to maintain the Race Court Alternative Access than the existing entrance, but he does not believe that Fairmount can afford it.  Mr. Briggs concluded that Fairmount does not want to own the Race Court Alternative Access.  

74. Mr. Kay testified on behalf of RTD that he believes the annual snow removal cost for the Race Court Alternative Access will be $5,000.  He also believes that the current cost of resurfacing the Race Court Alternative Access is approximately $50,000, but that the entrance road would not need to be resurfaced for 20 to 30 years.  After hearing Mr. Brigg’s testimony, RTD stated in its post-hearing Statement of Position that it “is willing to contribute a one-time payment of $100,000.00 to Fairmount as just and reasonable aid for snow removal and other maintenance of the proposed access drive.”
  

E. Proposed Modifications to Existing Entrance/At-Grade Crossing.  

75. As part of the Application, RTD and BNSF proposed modifications to the existing crossing if the abolishment request is not approved.  These modifications consist of the addition of a single commuter rail track, flashing lights, entrance gates, bells, new crossing surface, warning signs, a “Do Not Stop on Tracks” sign, signs to prohibit use of the crossing by any vehicle over 20 feet in length, pavement markings, a widened paved shoulder on southwest bound Brighton Boulevard, roadway profiling, and a stop sign at the intersection of the Riverside Cemetery road and Brighton Boulevard.  

76. Fairmount opposes Applicant’s proposal to prohibit vehicles that are over 20 feet in length.  Fairmount presented evidence that a significant number of groups in vehicles larger than 20 feet long access the cemetery on an annual basis.  According to Fairmount, the prohibition against vehicles longer than 20 feet accessing the cemetery would thus significantly and negatively impact the public and Fairmount.
  

77. Similarly, Denver opposes Applicants’ proposal for modifying the crossing, but for a different reason.  Denver presented testimony that Denver’s proposal is unsafe because it does not adequately address the effects of the installation of the railroad on roadway and pedestrian traffic.  More specifically, Denver presented evidence that, at a little over 20 feet, the storage space for vehicles exiting the cemetery is inadequate because it is insufficient space for storage of more than one passenger vehicle.  As a result, the insufficient storage space will likely lead to queuing of vehicles across the tracks.
  

78. Denver also presented evidence that the widened shoulder is not correctly designed and at least some drivers would be confused by its purpose.  Mr. Yu testified that, while the design of the widened shoulder is like an acceleration lane, it is intended to serve as a “safe harbor” for cars queued on the tracks that must exit the tracks to avoid an oncoming train.  Mr. Yu testified that drivers may be confused by the widened shoulder and not use it for its intended purpose, which could lead to train-vehicle collisions.
  

79. Finally, in its Intervention, Denver complained that Applicants’ proposed modifications include insufficient mitigation to offset impacts on Brighton Boulevard caused by the installation of the commuter rail line.  Specifically, Denver stated that there is insufficient storage for traffic turning into the cemetery during the frequent rail preemptions that will occur after the North Metro Rail Line is installed.  According to Denver, this will lead to traffic backing up in both directions on Brighton Boulevard during rail preemptions, which, in turn, could lead to increased rear-end collisions along Brighton Boulevard and increased driver frustration that could lead to erratic and irrational driver behavior.
  

80. To address its concerns and make the crossing safe, Denver stated in its Intervention that, if abolishment is not ordered, the following must be installed: (a) a traffic signal at the intersection of Brighton Boulevard and the Riverside Cemetery entrance; 
(b) a pre-signal located between the BNSF tracks and the North Metro Rail Line; (c) blank out signs mounted on the traffic signal to ensure that the BNSF and North Metro Rail Line tracks remain free of traffic at all times; (d) the new traffic signal must also include a CCTV camera and interconnection to communication conduits/fibers from the Riverside entrance to the traffic signal at 46th and Brighton Boulevard; and (e) left turn and right turn lanes from Brighton Boulevard to the cemetery entrance to provide storage for queuing vehicle traffic wanting to turn into the cemetery during rail preemptions.

81. At the hearing, Denver’s witness on this issue, Mr. Yu, testified on direct examination that only the signal at the intersection of Brighton Boulevard and the cemetery entrance would be necessary to make the crossing safe when it includes the North Metro Rail Line.  Upon questioning by the undersigned ALJ, Mr. Yu testified that, in fact, all of the other safety features listed in Denver’s Intervention would need to be constructed to make the modified crossing safe, except for the left and right turn lanes.  According to Mr. Yu, those can wait until the traffic volume on Brighton Boulevard increases.  Neither Mr. Yu nor any other witness provided detailed testimony explaining the need for, and operation, of each of the components identified in Denver’s Intervention.  No witness explained in any detail how the components would be coordinated to work together to ensure the modified crossing is safe.  Finally, no detailed plans, profile drawings, or schematic diagrams of the crossing warning devices including necessary advance preemption times was provided by any of the parties.  At best, the evidence presented concerning Denver’s proposed modifications. was conceptual in nature.  

82. Finally, Mr. Kay testified about elevating the racks for the North Metro Rail Line over the existing entrance to create a grade-separated crossing.  He stated that there were several significant issues with the option.  First, elevating the tracks would be very expensive and RTD does not believe that such a large expenditure of public money is justified given the low volume of vehicle traffic into and out of the cemetery.  Second, to obtain the full safety benefits of elevating the North Metro Rail Line tracks, the BNSF tracks would need to be elevated as well, which would add significantly to the expense of modifying the crossing.  Third, elevating the tracks over the cemetery’s existing entrance might also cause modifications to the North Metro Rail Line station that will be constructed southwest of the cemetery’s existing entrance.  Mr. Kay concluded that the low traffic volume into and out of the cemetery does not justify the significant additional expense of elevating the North Metro Rail Line tracks over the existing entrance into the cemetery.  

IV. CONCLUSIONS OF LAW
A. Prehearing Motions

1. Motion for Summary Judgment

83. In its MSJ, RTD requested “summary judgment dismissing Fairmount’s claim 
that the application is premature, or that Section 106 Review is a condition precedent to granting of the Application.”
  As support, RTD cited City of Craig v. PUC, 656 P.2d 1313 (Colo. 1983), arguing that “the Section 106 Review issue must be resolved between the parties at another time and in another forum.  This is particularly true given the federal question, and the limited nature of the Commission’s jurisdiction under Section 40-4-106(3) C.R.S.”
  
84. In opposition to the MSJ, Fairmount first cited § 40-4-106(3)(a)(I), C.R.S., which states that the Commission has the authority “to order any crossing constructed at grade or at the same or different levels to be . . . abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission.”
  According to Fairmount, the proposal in the Application to abolish the existing crossing and provide alternative access to the cemetery is “unreasonable” because of “its negative impact on the historical designation of Riverside Cemetery.”
  Fairmount also stated that “to the extent the 2016 Section 106 review is re-opened for public comment and results in a different impact conclusion or the adoption of mitigation measures, those conclusions and/or obligations should be considered by the Commission in connection with its review of the Application.”
  Finally, Fairmount cited 36 Code of Federal Regulations (CFR) § 800.1(c) in support of its argument that Applicants cannot engage in any “destructive activity” until it completes a proper Section 106 review.
  Fairmount concluded that the MSJ should not be granted.  
2. Motion to Stay

85. In the MTS, Fairmount reiterated its arguments that the supplemental Section 106 review that considered the impact of abolishing the existing entrance and constructing the Race Court Alternative Access was deficient.
  It also stated that after learning of the supplemental Section 106 review “on or about March 17, 2017,” Fairmount sent letters on April 18, 2017 – over a month later – to, among others, the U.S. Army Corps of Engineers (USACE) and the Advisory Council for Historic Preservation (Advisory Council) identifying Fairmount’s concerns and requesting that the Section 106 review process be re-opened.
  Fairmount states that it also attempted to contact the Advisory Council by telephone, but was not able to speak with anybody until May 3, 2017.
  
86. On that date an unidentified representative of the Advisory Council expressed the Advisory Council’s “agreement with Fairmount’s concerns regarding the process” and “[a]s a result, Fairmount believes that the [Advisory] Council will urge USACE to re-open the Section 106 review of Riverside to allow public comment.”
  This is the “newly discovered information” that Fairmount cites as the justification for filing its MTS after the deadline for prehearing motions.  Fairmount concludes the MTS by requesting that “consideration of the Application be stayed until such time as a proper Section 106 review is completed as to Riverside’s historic entrance and the proposed alternative access.”
 

87. On May 10, 2017, RTD and BNSF separately responded to the MTS.  Both contended that the evidence upon which the motion is based – the telephone call with the unidentified individual from the Advisory Council – is not the type of new evidence justifying a stay.  They both also stated that Fairmount slept on its rights by not contacting USACE and the Advisory Council earlier to inquire about the supplemental Section 106 Review.
  RTD also argued that a stay would conflict with the requirement in § 40-6-109.5(2), C.R.S., that the Commission render its decision within 210 days of the date that it deemed the Application complete,
 and BNSF contended that Section 106 does not preempt the Commission’s consideration of the Application.
  

3. Oral Argument

88. Because the MSJ and MTS raised several questions, the undersigned ALJ ordered oral argument on the motions.  At the oral argument that took place on May 11, 2017, Denver first stated that it took no position on either of the motions and would not present oral argument.  The undersigned ALJ asked RTD and BNSF whether they were willing to waive the statutory deadline imposed by § 40-6-109.5(2), C.R.S.  RTD stated that it was unwilling to do so, and BNSF deferred to RTD on this issue.  In response to a follow-up question concerning whether there was any authority holding that the undersigned ALJ could grant the MTS and thereby disregard the statutory deadline, Fairmount responded that it was not aware of any such authority.  

89. The undersigned ALJ also noted that, in order to grant the MTS, the ALJ would be required to find and conclude that the Section 106 review had not been completed properly, which would require the ALJ to interpret and apply Section 106 to the relevant facts in this proceeding.  Based on that predicate, the undersigned ALJ asked the parties whether the Commission has jurisdiction to interpret and apply Section 106.  RTD and BNSF responded that the Commission does not have such jurisdiction.  Fairmount agreed that granting the MTS would require the undersigned ALJ to conclude that the Section 106 review had not been completed properly, but asserted that the undersigned ALJ could do so without interpreting Section 106.  Instead, Fairmount argued that the undersigned ALJ could merely accept Fairmount’s allegations that the Section 106 had not been completed properly, and stay this proceeding to allow “the proper authorities” to reach a determination on the Section 106 issue.  No party identified any authority that had addressed whether the Commission has jurisdiction to interpret and apply Section 106.  
4. Legal Standard
a. Motion for Summary Judgment

90. RTD cites Colorado Rule of Civil Procedure (C.R.C.P.) 56(b) as the rule that applies to the MSJ.  However, C.R.C.P. 56(b) applies to summary judgment for a “Defending Party” on a “claim, counterclaim, or cross-claim . . . or any part thereof.”  Here, RTD is the Applicant, not a “Defending Party.”  In addition, RTD moves for summary judgment on an argument asserted by Fairmount that is more akin to a defense than a claim or counterclaim.  Specifically, Fairmount has asserted its argument – that Applicants did not properly complete the Section 106 review – in an attempt to defeat the Application.  As a result, C.R.C.P. 56(b) is not the proper procedural vehicle for RTD’s motion.  

91. C.R.C.P. 56(h) allows “a party” to move for a “determination of a question of law” when “there is no genuine issue of any material fact necessary for the determination of the question of law.”
  As the Colorado Supreme Court has stated, the purpose of Rule 56(h) is 

‘to allow the court to address issues of law which are not dispositive of a claim (thus warranting summary judgment) but which nonetheless will have a significant impact upon the manner in which the litigation proceeds’ so as to ‘enhance the ability of the parties to prepare for and realistically evaluate their cases . . . and allow the parties and the court to eliminate significant uncertainties on the basis of briefs and argument,’
  

As with all summary judgment motions, “[t]he nonmoving party is entitled to all favorable inferences from the undisputed facts, and all doubts as to the existence of a triable issue of fact must be resolved against the moving party.”

92. Here, RTD states that its motion seeks summary judgment “on solely legal grounds, and does not address the factual claims made by Fairmount.”
  In addition, Fairmount’s Section 106 defense raises the purely legal question of whether the Commission has the jurisdiction to address the Section 106 review, which does not depend on any facts alleged by any party.  Finally, granting the MSJ would determine one legal issue – that the Commission does not have jurisdiction to address the Section 106 review – and allow the parties to streamline the proceeding by not presenting evidence on the Section 106 question. 

93. Based on the foregoing, the undersigned ALJ concludes that C.R.C.P. 56(h) applies to the MSJ.

b. Motion to Stay 

94. A motion to stay a proceeding will be granted upon a showing of good cause for the requested stay.  
5. Analysis

95. As noted above, the undersigned ALJ granted the MSJ and denied the MTS as moot at the oral argument for two reasons.  First, the NHPA, which contains Section 106, “is a [federal] procedural statute requiring government agencies to stop, look, and listen before proceeding when their action will affect national historical assets.”
  Towards that end, Section 106 states that: 

The head of any Federal agency having direct or indirect jurisdiction over a proposed Federal or federally assisted undertaking in any State and the head of any Federal department or independent agency having authority to license any undertaking shall, prior to the approval of the expenditure of any Federal funds on the undertaking or prior to the issuance of any license, as the case may be, take into account the effect of the undertaking on any district, site, building, structure, or object that is included in or eligible for inclusion in the National Register.

In sum, Section 106 prohibits federal agencies or federal departments from approving the expenditure of federal funds on an “undertaking” or issuing a permit without considering “the effect of the undertaking on any” historic property.  

By its plain language, therefore, Section 106 is a federal statute that imposes obligations on federal officials.  It does not impose any obligations on state officials.  Nor does it 

96. confer jurisdiction on any state agency, such as the Colorado Public Utilities Commission, to interpret and enforce the statute.  As noted above, neither Fairmount nor any other party has cited any authority holding that the Commission has the jurisdiction to interpret and apply Section 106, and the undersigned ALJ is not aware of any.  Based on the foregoing, the undersigned ALJ concludes that the Commission does not have jurisdiction to interpret and apply Section 106.

97. In addition, contrary to Fairmount’s argument, granting the MTS would require the undersigned ALJ to interpret and apply Section 106.
  Specifically, to grant the MTS, the undersigned ALJ would be required to interpret Section 106 to determine what it requires, and then apply that interpretation to the review process that has taken place to date to reach a judgment as to whether the review process complies with the federal requirements imposed by Section 106.  Accordingly, Fairmount’s argument that granting the MTS does not require the undersigned ALJ to interpret and apply Section 106 is unsupported. Finally, even if the Commission had jurisdiction to consider the Section 106 issue, the statutory deadline requires that the MTS be denied.  The statutory deadline imposed by § 40-6-109.5(2), C.R.S., for a Commission decision in this proceeding is August 30, 2017.  Any stay of the proceeding would call into question the ability of the Commission to comply with this deadline.  Because Fairmount has not identified (and the undersigned ALJ is not aware of) any authority permitting the Commission to disregard the statutory deadline under the circumstances of this proceeding or any other analogous circumstances, the MTS must be denied.  

98. The foregoing conclusions are bolstered by the fact that Fairmount has another forum in which it can bring its Section 106 argument.
  As counsel for Fairmount stated at the oral argument, Fairmount is taking advantage of its federal administrative remedies as evidenced by the letter it sent to, among others, the Advisory Council.  In addition, Fairmount stated that it can file a case in Federal Court under the Federal Administrative Procedures Act if it is dissatisfied with the result of the federal administrative process and/or it believes actions are being undertaken that are inconsistent with Section 106.  As a result, granting the MSJ will not deny Fairmount of the right to present its Section 106 argument.   

99. Accordingly, based on the foregoing, the undersigned ALJ granted the MSJ under C.R.C.P. 56(h) and denied the MTS at the oral argument.  In addition, to “enhance the ability of the parties to prepare for and realistically evaluate their cases,” the undersigned ALJ instructed the parties that, absent a compelling reason identified by Fairmount, no evidence concerning the Section 106 review process would be permitted at the hearing.
 

B. Request to Abolish Crossing 

1. Legal Standard 

c. Statutes and Commission Decisions 

100. Section 40-4-106(1), C.R.S., establishes that the Commission has the 

power  . . . to make … special orders . . . . or otherwise to require each public utility to maintain and operate its . . . tracks, and premises in such manner as to promote and [to] safeguard the health and safety of . . . the public and to require the performance of any other act which the health or safety of its employees . . . or the public may demand.  

Similarly, § 40-4-106(2)(a) provides that the Commission has the 

power to determine, [to] order, and [to] prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing . . . at which the tracks or other facilities of any railroad corporation may be constructed across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and . . . prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including . . . the installation and regulation of . . . means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.

Finally, § 40-4-106(3)(a)(I), C.R.S., provides the Commission with the “power . . . to order any crossing constructed at grade . . . to be . . .  abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]”
  

101. Based on these statutory provisions, the Commission has held that the standard to be applied in proceedings involving an application to abolish a crossing is: (a) will abolishing (that is, closing) the crossing serve to prevent accidents and promote public safety; and, if so, (b) are there just and reasonable conditions and terms which the Commission ought to attach to the closing?
  The Commission has described the first inquiry – whether abolishing the subject crossing will serve to prevent accidents and promote public safety – as the “principle function” of the Commission in considering applications to abolish a crossing.
  

d. Position of RTD, BNSF, and Denver

102. RTD, BNSF, and Denver agree that the standard stated in the preceding paragraph is the legal standard to be applied to the request to abolish the crossing in this proceeding.
  In addition, while RTD, BNSF, and Denver do not expressly state in their filings that the undersigned ALJ can order abolishment only if a reasonable alternative access into the cemetery is provided, that is the import of the positions they have taken in this proceeding.  Specifically, in their Application, RTD and BNSF have asked the Commission to order the abolishment of the crossing “subject to and conditioned upon prior provision of the Race Court Alternative Access . . . at no cost for construction to Fairmount.”
  Similarly, Denver has stated that “the Applicants must show that closure of the existing access to Riverside Cemetery in conjunction with their proposed replacement access via Race Court promotes public safety.”
  Finally, RTD, BNSF, and Denver have not argued that the Commission can order abolishment without conditioning the abolishment on the provision of alternative access.  Accordingly, RTD, BNSF, and Denver effectively argue that the provision of a reasonable alternative access into the cemetery is a “just and reasonable” condition that must be attached to any order of abolishment under the circumstances of this proceeding.  

e. Fairmount

Fairmount argues that the issue raised by the Application – whether the Commission has the authority to order the construction of an alternative access into a property as a condition of abolishing an at-grade crossing that contains the only existing access into the 

103. property – is an issue of first impression for the Commission.  Fairmount asserts that the Commission cannot order the construction of the Race Court Alternative Access as a condition of abolishing the existing crossing because “the Commission does not have . . . the authority to adjudicate property rights.”
  For the same reason, the Commission cannot require Fairmount to accept ownership of the Race Court Alternative Access.  Fairmount concludes that the Commission must deny the request to abolish and order alteration of the existing crossing.
  

f. Analysis of Legal Standard

104. Fairmount is correct that this proceeding presents a question of first impression for the Commission.  No Commission or Colorado court has ruled whether the Commission can grant an application to abolish a crossing that provides the only access to property owned by a third-party.  Nor has any such decision addressed whether the provision of reasonable alternative access is a reasonable condition that the Commission can attach to a decision ordering the abolishment of such a crossing. 

105. However, the undersigned ALJ disagrees with Fairmount’s argument that the Commission does not have the authority to condition abolishment on the provision of reasonable alternative access under the circumstances of this proceeding.  As an initial matter, Fairmount’s argument is inconsistent with the position it took earlier in the proceeding.  In response to a question posed by the undersigned ALJ concerning whether the Commission has authority to condition abolishment of a crossing on the provision of alternative access, Fairmount stated:

the availability of an alternative access is beyond a doubt a ‘reasonable condition or term’ that could be imposed by the Commission in the proceeding.  Accordingly, given that the current crossing is the only means of access into Riverside, the Commission must condition the abolishment of the crossing upon the availability of some other meaningful and reasonable access to [the] property.
  

106. In addition, as noted above, § 40-4-106(3)(a)(I), C.R.S., does not expressly limit the Commission’s authority to attach “just and reasonable terms and conditions” to an order of abolishment.
  Of course, Fairmount is correct that the Commission’s jurisdiction is limited.  However, as a general matter, a decision conditioning abolishment of a crossing that provides the only access to a property on the provision of alternative access to that property is not an adjudication of property rights.  That conclusion is particularly applicable here because  Applicants already have an agreement in place to purchase the property and transfer it to Fairmount.  As a result, ordering construction of the Race Court Alternative Access as a condition of abolishment of the existing crossing is not an adjudication of property rights.  
The Colorado Supreme Court’s decisions in Colorado and Southern Railway v. District Court, 493 P.2d 657 (1972) and City of Craig v. PUC, 656 P.2d 1313 (Colo. 1983) are consistent with the foregoing conclusion.  In Colorado and Southern Railway, the Colorado and Wyoming Railway Company, Inc. (C&W) filed a proceeding in eminent domain to condemn an easement to cross over the tracks of Colorado and Southern Railway and Santa Fe Railway (Petitioners).  C&W did this before requesting the Commission to approve the crossing.  

107. Petitioners filed a motion to dismiss in the District Court arguing that the District Court lacked jurisdiction because the Commission must first approve “the particular point of crossing” before C&W can condemn the land.  The Colorado Supreme Court agreed with Petitioners, holding that “PUC proceedings to determine the particular point of crossing are a condition precedent to the cause of action in eminent domain.”
  The Colorado Supreme Court noted that any other ruling 

would present the classic “cart before the horse” situation.  If the railroad acquires immediate possession of the property by eminent domain and the commission later determines the “particular point of crossing” to be at another location . . . the railroad would have acquired land or an easement that it cannot use, and the one against whom the decree was entered would have had taken from it property actually not subject to condemnation.

108. In City of Craig, Moffat County applied to the Commission to open a crossing outside the limits of the City of Craig (Craig) (the First Street crossing).  A few months later, Denver and Rio Grande Western Railroad Company, Inc. filed an application to close two crossings (the Breeze and Russell Street crossings) within Craig’s city limits.  All three crossings provided access to the same area.  The Commission granted both applications, but conditioned the closing of the Breeze and Russell Street crossings on the opening of the First Street crossing.  

109. Craig filed for judicial review, arguing, among other things, that the closure of the Breeze and Russell Street crossings was beyond the Commission’s jurisdiction, because the decision amounted to a taking of Craig’s property and the Commission has no power of eminent domain.  The Colorado Supreme Court disagreed.  In upholding the Commission’s decision, the Supreme Court stated that 

PUC proceedings to determine the advisability of closing a railroad crossing for safety reasons are not an adjudication of property rights in the crossing but a condition precedent to such an adjudication. . . . [P]roperty rights of the City and the Denver and Rio Grande Western are issues to be determined at another time and in another forum.  The PUC’s valid exercise of its statutory authority over existing crossings simply leaves to the affected parties the resolution of the issue of the property interest in the crossings.
    

110. Here, as in City of Craig, if the Commission conditions abolishment of the existing crossing upon the provision of reasonable alternative access, and further determines that the Race Court Alternative Access is reasonable, such a ruling is not an adjudication of any property rights.  Instead, any property rights issues that arise as a result of the Commission’s decision would be “determined at another time and in another forum.”
  As in City of Craig, “[t]he PUC’s valid exercise of its statutory authority over existing crossings [would] simply leave[] to the affected parties the resolution of [those issues].”
    

111. In addition, adopting Fairmount’s argument would potentially lead to unjust results.  If an applicant obtains property rights for an alternative access, adjudicates in another forum the property-related issues surrounding that particular alternative access, and the Commission later determines that abolishment is not permitted under § 40-6-103, C.R.S., the applicant would have acquired land or an easement that it cannot use.  Such an outcome would present a similar type of “cart before the horse situation” that existed in Colorado and Southern Railway.
  

112. Accordingly, based on the foregoing, the undersigned ALJ concludes that the standard applied to the request to abolish the crossing at issue in this proceeding is as follows: (a) will abolishing (that is, closing) the crossing serve to prevent accidents and promote public safety; and, if so, (b) are there just and reasonable conditions and terms that the Commission ought to attach to the closing?
  Under the circumstances of this proceeding, one of the just and reasonable conditions must be the provision of reasonable alternative access to the cemetery.
  Indeed, it would be unjust and unreasonable to allow the abolishment of the existing crossing but not provide for any new alternative access into the cemetery.  Such an outcome would leave the cemetery landlocked without any access, prejudicing not only Fairmount, but also all of the people who have relatives and friends buried at the cemetery, and others who desire to visit the cemetery for other reasons.  If such reasonable alternative access cannot be provided, then the request to abolish the crossing must be denied.  Applicants have the burden of establishing by a preponderance of the evidence that the crossing should be abolished.
  
2. Analysis of Request to Abolish

g. Prevention of Accidents and Promotion of Public Safety.   

113. Based on the evidence summarized above, the undersigned ALJ concludes that abolishing the crossing will serve to prevent accidents and promote public safety.  The Commission has emphasized that a decision on an application to abolish a crossing “is predictive out of necessity because we are dealing with prevention of accidents and promotion of public safety when the crossing is abolished in the future. While we cannot predict with absolute certainty and accuracy what may happen in the future, we have to make the best judgment possible based on the data available.”

114. Here, the evidence supports the conclusion that abolishment of the crossing conditioned on the provision of the Race Court Alternative Access will serve to prevent accidents and promote public safety.  Such an outcome will eliminate an at-grade crossing in favor of an entrance into the cemetery that is accessed via a grade-separated crossing at the BNSF bridge. As a result, the risk of train-vehicle collisions involving vehicles seeking to enter or exit the cemetery will be eliminated.  This is significant, particularly given the evidence establishes that the speed limit will be 60 mph for the 86 North Metro Rail Line trains that are planned to traverse the existing at-grade crossing each day.  That relatively high speed coupled with the relatively high number of train crossings enhances the risk if the at-grade crossing is not abolished.  

115. The evidence submitted at the hearing does not support the conclusion that the Race Court Alternative Access will increase the risk of vehicle accidents sufficiently to counterbalance the public safety effects of abolishing the at-grade crossing and thereby eliminating the risk of train-vehicle accidents, which are often catastrophic.  Indeed, as explained above, the evidence addressing the safety issues with the Race Court Alternative Access identified by Fairmount is inconclusive.  Moreover, Mr. Clark of DFD testified that the Race Court Alternative Access provides adequate access to DFD’s emergency response vehicles.  Mr. Clark also testified that the access for emergency responders provided at the Race Court Alternative Access will be superior to the access at the existing at-grade crossing because it will eliminate the risk of a train blocking the only entrance into the cemetery. And, Denver may require changes to the existing design of the Race Court Alternative Access that address one or more of Fairmount’s identified concerns when RTD files its application for the permit to build the Race Court Alternative Access.  Denver is the proper authority to determine whether the Race Court Alternative Access is sufficiently safe.  

116. Finally, the undersigned ALJ is mindful of, and takes fully into consideration, the public comments provided at the public comment hearing.  For example, some public commenters stated that some visitors may have difficulty finding the Race Court Alternative Access even with the signs that RTD plans to install to guide visitors to the new entrance.  However, visitors to the cemetery will no longer have to use an at-grade crossing, which promotes the safety of the members of the public who visit the cemetery.  In addition, the Commission has stated in the past that the public’s convenience and necessity “are not factors enunciated in the statute for our consideration when determining whether to abolish a railroad crossing.”
  While the points made by the public commenters are significant and not to be dismissed lightly, they are insufficient to overcome the evidence of increased public safety and prevention of accidents that support granting the request to abolish the crossing.  

117. Based on the foregoing, the undersigned ALJ concludes that Applicants carried their burden of establishing that abolishment of the existing at-grade crossing will serve to prevent accidents and promote public safety.  

h. Just and Reasonable Terms and Conditions 

The undersigned ALJ attaches four conditions to the grant of the Application’s request to abolish the crossing.  First, the undersigned ALJ shall order that the abolishment is 

118. conditioned on RTD and BNSF providing reasonable alternative access to the cemetery.  The undersigned ALJ finds and concludes that the Race Court Alternative Access, with any additional requirements imposed by Denver during the permitting process, is a reasonable alternative access to the cemetery.  To the extent the parties cannot agree on whether RTD will hold title to the proposed alternative access subject to an easement granted to Fairmount, or RTD will transfer title to Fairmount, or any other property-related legal disputes arise, those are questions for a different forum.    

119. Second, RTD shall be ordered to provide $100,000 to Fairmount to help defray at least some of the increased maintenance costs resulting from the abolishment of the existing entrance and replacement with the Race Court Alternative Access.  After hearing the evidence on this point at the hearing, RTD has offered to provide a one-time payment of $100,000 to Fairmount.
  The undersigned ALJ finds and concludes that it is just and reasonable to take RTD up on its offer.  

120. Third, Applicants will be required to inform the Commission in writing that all work necessary to abolish the crossing is complete within ten days of completion.

121. Finally, Applicants will also be required to file copies of the updated U.S. Department of Transportation National Inventory forms showing this crossing as closed. These updated inventory forms are to be filed with the completion letter.    
C. Alteration of Crossing 

In light of the decision above granting the request to abolish the crossing, 
the alternative request to modify the crossing is moot.  However, even if it were not moot, 

122. the request would be denied.  Applicants’ proposal to prohibit vehicles longer than 20 feet from the crossing is unreasonable because of the negative impact it would have on Fairmount and the public.  In addition, Applicants’ proposal also would not serve “the end, intent, and purpose that accidents may be prevented and the safety of the public promoted,” as the evidence at the hearing established that drivers at times do not comply with signs, particularly those that inconvenience them.  The prohibition of vehicles in excess of 20 feet from using the crossing would certainly inconvenience any driver of such a vehicle that had been unaware of the prohibition before arriving at the crossing.
123. Finally, the evidence provided at the hearing concerning the modification proposed by Denver and supported by Fairmount was conceptual in nature.  No specific information was provided, even though the Commission requires specific information to properly assess a request to modify a crossing.  For example, Commission Rule 7204(c)(XV) requires the following specific information to install or modify interconnection and preemption at a highway traffic signal including: the traffic signal timings; a statement about the type of preemption being sought; and an analysis of specific information regarding the proposed preemption operation of the traffic signal.
  While Denver and Fairmount have requested the installation of a traffic signal at the intersection of Brighton Boulevard and the cemetery’s existing entrance, neither provided any of the information required by Commission Rule 7204(c)(XV).  

124. Accordingly, even if the request to modify the crossing was not moot based on the ruling on the request to abolish, the Commission would be forced to deny it.  

D. Special Application Procedure 

125. As noted above, Applicants requested the special application procedure if the Commission denied the request to abolish but granted the request to modify.  Because the request to abolish has been granted and the request to modify has been denied as moot, the request for a special application procedure is also denied as moot. 

126. Pursuant to § 40-6-109, C.R.S., the undersigned ALJ transmits to the Commission the record of this proceeding, this Recommended Decision, and a Recommended Order.     

V. ORDER
A. The Commission Orders That:

1. The Amended Application of the Regional Transportation District (RTD) and BNSF Railway Company (BNSF) for Authority to Abolish an At-Grade Crossing at Riverside Cemetery in the City and County of Denver, State of Colorado and Alternatively to Alter the Crossing is granted-in-part and denied-in-part consistent with the discussion above. 

2. The grant of the request to abolish the crossing is conditioned as follows:

a. RTD and BNSF shall provide reasonable alternative access to the cemetery consistent with the discussion above.  

b. RTD shall provide $100,000 to the Fairmount Cemetery Company to help defray at least some of the increased maintenance costs resulting from the abolishment of the existing entrance and replacement with the Race Court Alternative Access.  

c. Applicants shall inform the Commission in writing that all work necessary to abolish the crossing is complete within ten days of completion.

d. Applicants shall file copies of the updated U.S. Department of Transportation National Inventory forms showing this crossing as closed. These updated inventory forms are to be filed with the completion letter.    

3. Proceeding No. 16A-0945R is closed. 

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  Consistent with the discussion above, the parties’ request to shorten the period from twenty to ten days within which they may file exceptions is granted.  Accordingly, based on the foregoing,
a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion within 20 days after service, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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