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I. STATEMENT

A. Procedural History
1. On March 20, 2017, “Springs Cab LLC, doing business as Spring Cab” (Applicant or Spring Cab), filed an Application with the Colorado Public Utilities Commission, which commenced the above-captioned proceeding.  Applicant requests a suspension of its full authority under Certificate of Public Convenience and Necessity (Certificate) PUC No. 55797 for one full year – from April 15, 2017 through April 15, 2018.  The Application was signed by Ali A. Guilaid and Muktar J. Buni, as “Owners” of Spring Cab.  

2. The Commission noticed the filing of the Application on March 20, 2017.  A 
ten-day deadline, until March 30, 2017, was established for the filing of intervention pleadings.  

3. During the Commission’s weekly meeting held April 12, 2017, the Application was deemed complete and the matter was referred to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to preside over this Proceeding.  
4. Since Applicant did not file its testimony and exhibits with the Application, the Commission must issue its decision no later than 210 days after the Application was deemed complete, or by November 8, 2017.  See § 40-6-109.5(2), C.R.S.  
5. On March 27, 2017, a group of “Respondent Owners” of Spring Cab,
 through their counsel, filed a “Motion for Leave to Intervene and an Objection to the Application to Suspend Certificate of Public Convenience and Necessity Number 55797” (Motion to Intervene).  “Respondent Owners” allege inter alia that Ali A. Guilaid and Muktar J. Buni have no ownership interest in Springs Cab LLC, and therefore, have no standing to have filed this Application to suspend operations of Certificate PUC No. 55797.  

6. Decision No. R17-0319-I (mailed on April 24, 2017) granted the Motion to Intervene and reserved ruling on the “Objection to the Application to Suspend Certificate of Public Convenience and Necessity Number 55797.”  The “Respondent Owners” are Intervenors and Parties to this Proceeding.  

7. Pursuant to Rule 1405(k)(I) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, Applicant was required to file and to serve on other parties its list of witnesses and copies of its exhibits within 10 days after the conclusion of the notice period.  In this case the Commission shortened the notice and intervention period to 10 days from the March 20, 2017 Notice of Applications Filed, or no later than March 30, 2017.  Hence, the deadline for Applicant to file and to serve its list of witnesses and copies of its exhibits was April 10, 2017.

8. Applicant failed to file and to serve its list of witnesses and copies of its exhibits by the April 10, 2017 deadline.  A review of the Commission’s records reveals that Applicant also did not file any motion for an extension of time to make the required filing.  
9. On May 1, 2017, attorney Lori J. Tucker, Esq. entered her appearance as counsel for Intervenors.  
10. On May 5, 2017, T. Edward Williams, Esq., entered his appearance as counsel for Applicant.  
11. In accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 CCR 723-1, Decision No. R17-0319-I scheduled a Prehearing Conference for May 15, 2017 at 1:30 p.m. in a Commission hearing room.   
12. On May 11, 2017, Intervenors filed a Motion to Dismiss the Application to Suspend Certificate of Public Convenience and Necessity Number 55797 (Motion to Dismiss).  

13. Applicant’s Motion to Continue the Prehearing Conference set for the afternoon of May 15, 2017 was granted by Decision No. R17-0392-I (mailed on May 15, 2017).  The Prehearing Conference was rescheduled for June 14, 2017 at 1:30 p.m.  

14. On May 25, 2017, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, Applicant filed its response to the Intervenors’ Motion to Dismiss.  

15. As directed by Decision No. R17-0392-I, Intervenors filed on May 25, 2017 a Status Report on the current procedural posture and pending dates in the lawsuit, Springs Cab, LLC et al. v. Ali A. Gulaid and Muktar Buni, District Court, El Paso County, Case No. 2016CV32219.  

16. By Decision No. R17-0489-I (mailed on June 9, 2017), the ALJ vacated the June 14, 2017 Prehearing Conference sua sponte, pending issuance of a Decision regarding the Status Report and on the Intervenor’s Motion to Dismiss.  
B. Intervenors’ Motion to Dismiss
17. The Motion to Dismiss argues that the Application should be dismissed for three reasons:  (1) Messrs. Ali A. Guilaid and Muktar J. Buni, who signed the Application, are not owners of Spring Cab, and therefore, had no standing to file the Application to Suspend; and (2) Applicant failed to file and to serve on Intervenors its list of witnesses and copies of its exhibits by the deadline.
  
18. In its Response to the Motion to Dismiss, Applicant argues that (1) in Decision No. R15-0219 (Mailed on March 9, 2015) in Proceeding No. 14A-0872CP-TRANSFER, “the Commission has ruled that Petitioner [sic] Ali Gulaid still owns his interests in Springs Cab” because Mr. Gulaid neither sold nor transferred his ownership interests to the “Respondent Owners;” and (2) Intervenors failed to support their standing argument with any legal analysis.
  
II. Discussion and Conclusions
19. A review of Commission records reveals that the common carrier that owns Certificate PUC No. 55797 is a limited liability company known as Spring Cab, LLC, doing business as Spring Cab.

20. Pursuant to Article XXV, Colo. Const., §§ 40-1-101 et seq. through 40-7-101 et seq. and 40-10.1-101 et seq., C.R.S., and pursuant to Rule 6000 et seq. of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, the Commission regulates persons providing transportation services by motor vehicle in or through the State of Colorado.  See § 40-10.1-103, C.R.S.  As relevant to this Proceeding, the Commission regulates the common carrier that owns Certificate PUC No. 55797 and the operations conducted under that Certificate by the common carrier owning the Certificate – here Spring Cab.  The Colorado district courts – not the Commission – adjudicate disputes relating to the business structure and ownership of the entity.
  
21. Indeed, in Proceeding No. 09A-452CP, involving the application of Spring Cab LLC for authority to provide taxicab service, Mr. Ali Gulaid filed a letter with the Commission on November 15, 2010, in which he made two statements relevant to the instant Proceeding:  (1) “Mr. Haller [then counsel for Spring Cab LLC] is by no means an individual to deal with the ownership issues.  LLC disputes are discussed and solved in courts and [the] PUC will not involve itself in a dispute over control of [the] LLC”; and (2) in the hearings in Proceeding No. 09A-452CP “Mr. Buni Muktar testified that he was no longer part of [the] Spring Cab application and thus sold and transferred all interest he might have on Spring Cab, LLC.…”
  
22. We now turn to the Motion to Dismiss.  First, Intervenors argue that Messrs. Ali A. Gulaid and Muktar J. Buni, who signed the Application, are not owners of Spring Cab, and therefore, had no standing to file the Application.  While Applicant asserts in its Response that Intervenors offer no legal analysis on standing, Applicant ignores Intervenors’ Motion to Intervene, which argued the standing issue, citing Colorado case law.  There Intervenors asserted that an applicant has standing only if (1) the applicant was injured in fact; and (2) the injury was to a legally protested interest.  See Kraft v. Adolph Coors Co., 170 P.3d 854 (Colo. App. 2007).  Intervenors also argued that the injury must be sufficiently direct and palpable to allow a finding “with fair assurance that there is an actual controversy proper for judicial resolution.”  O’Bryant v. Public Utilities Comm’n., 778 P.2d 648, 653 (Colo. 1989).  Intervenors supported their argument – that Messrs. Ali A. Gulaid and Muktar J. Buni, who signed the Application, lacked standing to file this Application – with a discussion of facts contained in exhibits attached to the Motion to Intervene, which Intervenors believe demonstrate that Messrs. Gulaid and Buni are not owners of Spring Cab.
  Part of the standing issue is whether Messrs. Gulaid and Buni had authority from other members of Spring Cab, if there are any, to file this Application.
 
23. Applicant argues in its Response to the Motion to Dismiss that in Decision No. R15-0219 in Proceeding No. 14A-0872CP-TRANSFER, “the Commission has ruled that Petitioner [sic] Ali Gulaid still owns his interests in Springs Cab” because Mr. Gulaid neither sold nor transferred his ownership interests to the “Respondent Owners.”
  

24. The ALJ’s review of Decision No. R15-0219 in Proceeding No. 14A-0872CP-TRANSFER, however, leads to the conclusion that Applicant has misread or misconstrued Judge Jennings-Fader’s findings and conclusions in that Decision.  Judge Jennings-Fader made numerous statements in Decision No. R15-0219 contrary to Applicant’s argument:
a) By the terms of the Application, transferor Spring Cab seeks Commission approval of a transfer of the controlling interest in the limited liability company Springs Cab from the existing group of Members, the composition of which is unknown, to another group of individuals (New Ownership Group).  (Id., Findings of Fact ¶ II.E.62, page 15.  Emphasis added.)

b) Applicant seeks Commission authorization to transfer control of Springs Cab, the entity that owns and operates pursuant to CPCN PUC No. 55797, from the existing Springs Cab Members, whose identities are unknown, to the New Ownership Group, the composition of which is unknown.  (Id., Discussion and Conclusion ¶ IV.A.76, page 18.  Emphasis added.)

c) The 2012 Agreement transferred Muktar Buni’s 20 percent ownership interest to Springs Cab.  Assuming (without deciding) that Springs Cab may hold an ownership interest in itself, the maximum ownership interest that any other person who is a Member may hold is 80 percent (i.e., 100 percent minus the 20 percent held by Springs Cab).  There is no persuasive evidence as to Mr. Gulaid’s ownership interest in that remaining 80 percent.  (Id., Discussion and Conclusion ¶ IV.B.90, page 22.  Emphasis added; footnote omitted.)

d) In addition, assuming (without deciding) a limited liability company cannot hold an ownership interest in itself and the ownership interest must be held by a person other than Springs Cab, there is no persuasive evidence as to Mr. Gulaid’s ownership interest in Springs Cab because :  (a) there may be more than two Members, and if so each Member’s ownership interest is unknown; and (b) if there are two Members (i.e., Abdillahi Buni and Ali Gulaid), each Member’s ownership interest is unknown.  (Id., Discussion and Conclusion ¶ IV.B.91, pages 22-23.  Emphasis added.)

e) For these reasons and others contained in the Findings of Fact, the ALJ finds and concludes that Applicant failed to meet its burden of proof in this Proceeding.  The ALJ will deny the Application.  (Id., Discussion and Conclusion ¶ IV.B.92, page 23.)
25. Therefore, a fair and reasonable review of the entirety of Decision No. R15-0219 leads to the conclusion that Judge Jennings-Fader concluded that the evidence in Proceeding No. 14A-0872CP-TRANSFER was insufficient to prove the identities of the existing members of Spring Cab, whether Mr. Ali A. Gulaid had any ownership interest in Spring Cab, or how much, if any, ownership interest Mr. Gulaid may have owned at the time of that proceeding.   

26. The ALJ rejects Applicant’s interpretation of Decision No. R15-0219 and its argument that the Decision held that Mr. Gulaid has an ownership interest in Spring Cab.  
27. Significantly, the Motion to Intervene advised the Commission that Springs Cab LLC has filed a complaint in the District Court in and for El Paso County, Colorado, seeking judicial relief against Defendants Ali A. Gulaid and Muktar J. Buni, who signed the Application in this proceeding as “Owners” of Applicant.  The Motion to Intervene included as Exhibit G a copy of the complaint in that lawsuit, captioned Springs Cab, LLC et al. v. Ali A. Gulaid and Muktar Buni, District Court, El Paso County, Colorado, Case No. 2016CV32219.  
28. The Complaint in El Paso District Court Case No. 2016CV32219 alleges seven causes of action:
1) Breach of Contract against Defendant Gulaid;

2) Breach of Contract against Defendants Gulaid and Muktar;

3) Breach of Implied Covenant of Good Faith and Fair Dealing Contract against Defendants Gulaid and Muktar;
4) Tortious Interference with a Business Relationship against Defendants Gulaid and Muktar;

5) Unjust Enrichment against Defendant Gulaid;

6) Material Misrepresentation against Defendant Gulaid; and 

7) Civil Conspiracy against Defendants Gulaid and Muktar.
  

29. In the Status Report filed by Intervenors on May 25, 2017, as directed by Decision No. R17-0392-I, Intervenors reported on the current procedural posture in the lawsuit, Springs Cab, LLC et al. v. Ali A. Gulaid and Muktar Buni, District Court, El Paso County, Case No. 2016CV32219.  The Status Report advised the Commission that, on May 25, 2017, Judge David Gilbert of the District Court for El Paso County, Colorado, entered an Order in Case No. 2016CV32219 compelling the parties to engage in binding mediation or arbitration.  The arbitration had not then been scheduled.  A jury trial in the case has been scheduled for October 30, 2017.  

30. It is clear from the Complaint in the lawsuit, Springs Cab, LLC et al. v. Ali A. Gulaid and Muktar Buni, District Court, El Paso County, Case No. 2016CV32219, that the issues of who owns interests in Spring Cab and who are its members are inherent in the resolution of that lawsuit by the District Court.  In that lawsuit, the issues of whether Messrs. Gulaid and Buni have any ownership interest in Spring Cab LLC and whether they are members of Spring Cab LLC will be resolved by the District Court, either through binding mediation or arbitration, or in the jury trial.  
31. The issues of whether Messrs. Ali A. Gulaid and Muktar J. Buni have any ownership interests in Spring Cab LLC and whether they are members of Spring Cab LLC must be resolved before the ALJ could make a determination regarding whether they had standing to file the instant Application.  Since the El Paso District Court has the power to resolve these ownership issues, and will be doing so, the Commission must defer to the jurisdiction of the District Court to resolve those issues.  
32. Without the District Court’s resolution of these ownership issues, the Commission cannot decide the standing issue.  For these reasons, the Application is not ripe for adjudication by the Commission.  Ripeness requires the presence of an actual controversy between the parties warranting adjudication.  When an alleged injury is speculative or may not occur, a court (and this Commission) will not consider it.  G&A Land, LLC v. City of Brighton, 233 P.3d 701, 711-712 (Colo. App. 2010).  Because the issues of whether Messrs. Gulaid and Buni have any ownership interest in Spring Cab LLC and whether they are members of Spring Cab LLC have not yet been adjudicated by the District Court, the Application and the relief sought therein are not ripe for adjudication by the Commission.  
33. The ALJ considered whether to stay the application pending a resolution of the lawsuit in El Paso District Court.  However, pursuant to § 40-6-109.5(2), C.R.S., the Commission must issue its decision no later than 210 days after the Application was deemed complete, or by November 8, 2017.  It is unknown when the District Court will actually resolve the lawsuit and the ownership issues.  Even if the District Court resolves the ownership issues in a jury trial by October 7, 2017, there would not be sufficient time for the Commission to adjudicate this Application.  Applicant failed to file and to serve on Intervenors its list of witnesses and copies of its exhibits by the deadline imposed by Rule 1405(k)(I) of the Rules of Practice and Procedure, 4 CCR 723-1.  Any procedural schedule adopted would have to include reasonable times for Applicant’s pre-hearing filing, Intervenors’ pre-hearing filing, the issuance of the recommended decision, the exceptions process pursuant to § 40-6-109(2), C.R.S., and the issuance of the Commission’s decision on exceptions, if any are filed.  The ALJ concludes that it would be unworkable and unreasonable to stay this Proceeding pending resolution of the lawsuit in El Paso District Court.
34. Therefore, the Application will be dismissed without prejudice. 

35. Regarding Intervenors’ second argument in the Motion to Dismiss, Applicant’s Response fails to address, or to offer any defense to, Intervenors’ argument that Applicant failed to file and to serve on Intervenors its list of witnesses and copies of its exhibits by the deadline imposed by Rule 1405(k)(I) of the Rules of Practice and Procedure, 4 CCR 723-1.
  

36. While the Commission and its ALJs take seriously the filing requirements in the Commission’s rules and in our procedural orders, it is not necessary to reach the issue of whether Applicant’s failure to comply with Rule 1405(k)(I) of the Rules of Practice and Procedure, 4 CCR 723-1, constitutes sufficient grounds to dismiss the Application under the unique circumstances in this Proceeding.  

37. In accordance with § 40-6-109, C.R.S., the undersigned ALJ transmits to the Commission the record of this proceeding, this Recommended Decision, and a Recommended Order. 

III. ORDER
A. It Is Ordered That:

1. Consistent with the discussion and conclusions in this Decision, the Application filed on March 20, 2017 by Springs Cab LLC, doing business as Spring Cab, requesting a suspension of its full authority under Certificate of Public Convenience and Necessity (Certificate) PUC No. 55797 for one year – from April 15, 2017 through April 15, 2018, is dismissed without prejudice.  
2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
3. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

4. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  The Motion to Intervene identified the “Respondent Owners” and their alleged ownership interest as:  


Abdillahi J. Buni, 	33.33 percent Owner;


Liban J Buni, 		  8.33 percent Owner;


Abdullatif Shirwa, 	  8.33 percent Owner;


Abdilatif Hussein, 	  8.33 percent Owner;


Muawiye Omar, 	  	  8.33 percent Owner; and


26 Owner-operators, 	  1.281 percent each Ownership.





�  Since the ten-day deadline under Rule 1405(k) fell on Sunday, April 9, 2017, the deadline was extended by operation of law until the next business day, or until Monday, April 10, 2017.  Section 40-6-121, C.R.S.


�  Motion to Dismiss, pages 1-2.  While apparently not an argument for dismissal, Intervenors state that the Commission has not deemed the Application complete pursuant to § 40-6-109.5, C.R.S.  That assertion is not correct.  See Paragraph I.A.3 supra.  





�  Response in Opposition to Motion to Dismiss, pages 2-3.  Applicant apparently intended to attach Decision No. R15-0219 to their pleading as Exhibit 1, but Exhibit 1 was not filed with the response.  The ALJ, however, has carefully reviewed Decision No. R15-0219.  


�  While the Application was filed in the name of “Springs Cab, LLC” and the Parties have filed pleadings referring to “Springs Cab, LLC,” Applicant has never filed with the Commission any name change that may have been submitted to the Colorado Secretary of State.  The Commission’s records list the name as “Spring Cab LLC, doing business as Spring Cab,” and this Decision will refer to the Applicant by that name.  


�  See e.g. Decision No. C14-0304 ¶¶ I.C.11 and I.D.14, pages 4 through 7 (mailed on March 21, 2014) in Proceeding No. 08A-407CP, affirming Decision No. R13-1518 (mailed on December 10, 2013) (Mile High Cab, Inc.).  In Denver District Court Case No. 12 CV 6730, Edem Archibong and Rowland Nwanko v. Mekeonnen Gizaw and Mile High Cab, Inc., consolidated with Case No. 13 CV 30782, Mile High Cab, Inc. v.  Rowland Nwanko, the District Court held that Mile High Cab was a cooperative, not a C corporation, and adjudicated the ownership interests in the company of the founding principals.  See Decision No. C14-0304 ¶¶ I.C.11 through I.D.15, pages 4 through 6.  


�  Pursuant to Rule 1501(c) of the Rules of Practice and Procedure, 4 CCR 723-1, the ALJ takes administrative notice of Mr. Gulaid’s November 15, 2010 letter, which can be found in the Commission’s files in Proceeding No. 09A-452CP.  


�  Motion to Intervene, pages 1-2.


�  By signing the Application, Messrs. Gulaid and Buni represented that they have authority to bind Springs Cab to the relief requested.  Rule 1202(d) of the Rules of Practice and Procedure, 4 CCR 723-1.  Implicitly but necessarily, that includes a representation that Messrs. Gulaid and Buni received authorization from Spring Cab to file the Application and to ask that the Commission suspend the operations of Spring Cab.


�  Response in Opposition to Motion to Dismiss, pages 2-3.  Applicant apparently intended to attach Decision No. R15-0219 to their pleading as Exhibit 1, but Exhibit 1 was not filed with the response.  The ALJ, however, has carefully reviewed Decision No. R15-0219.  


�  Motion to Intervene, Exhibit G.


�  Counsel for Applicant entered his appearance on May 5, 2017.  Nevertheless, in the approximately six weeks since then, Applicant still has not filed and served on Staff and its counsel Applicant’s list of witnesses and copies of its exhibits or filed a motion for an extension of time to make the filing required by Rule 1405(k)(I) of the Rules of Practice and Procedure, 4 CCR 723-1.  
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