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I. STATEMENT

A. Procedural History
1. On May 1, 2017, Black Hills/Colorado Electric Utility Company LP (Applicant) filed the above-captioned proceeding with the Colorado Public Utilities Commission.  Applicant seeks approval to extend the current off-system incentive sharing mechanism for an additional three years through December 31, 2021.
2. On May 1, 2017, the Commission issued a Notice of Application Filed, giving notice of filing of the Application and setting a period of 30 days, or to and including May 31, 2017, for interested persons to intervene.  Trial Staff of the Colorado Public Utilities Commission (Staff) had an additional seven days, or no later than June 7, 2017, within which file its intervention. 
3. On May 4, 2016, Staff filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing (Notice of Intervention).  In accordance with Rule 1007(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), Staff identified in that filing the members of the Trial Advocacy (Litigation) Staff and the Advisory Staff assigned to the case.  Staff is an Intervenor as of right and a Party in this Proceeding.  Staff requested an evidentiary hearing and identified issues it will raise and address.  
4. Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1, governs permissive interventions.  No other interested person filed a motion for permissive intervention on or before the May 31, 2017 deadline.

5. Applicant and Staff are the Parties to this Proceeding. 

6. During the Commission’s weekly meeting held June 7, 2017, the Application was deemed complete and the matter was referred to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was subsequently assigned to hear this case.  
7. The ALJ will set a prehearing conference in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  The Parties will also be asked to confer and to report to the ALJ, if possible, a procedural schedule and hearing dates to which the Parties can agree, or alternatively to report their lack of agreement.  

B. Extension of Deadline for the Commission’s Decision.  

8. Applicant filed the direct testimony and Attachments of Michael J. Harrington with its Application.  Applicant, therefore, seeks a Commission’s decision in this proceeding within 120 days after the Application was deemed complete, or by October 5, 2017, pursuant to § 40-6-109.5(1), C.R.S.  If the Commission finds that additional time is required to adjudicate the Application, § 40-6-109.5(1), C.R.S., allows the Commission, by separate order, to extend the time for its decision by an additional period not to exceed 90 days.  

9. Based upon a review of the Application, Applicant’s pre-filed direct testimony and attachments, and Staff’s Notice of Intervention, the ALJ finds that additional time is required to adjudicate the Application.  Moreover, sufficient time in the procedural schedule must be allowed for issuance of the recommended decision, the exceptions process pursuant to § 40-6-109(2), C.R.S., and the issuance of the Commission’s decision on exceptions, if any are filed.
10. Therefore, pursuant to § 40-6-109.5(1), C.R.S., by this Interim Decision the ALJ will extend the time for the Commission to issue its decision by an additional 90 days, or to and including January 3, 2018.  

C. Procedural Schedule and Prehearing Conference.
11. Staff has requested an evidentiary hearing.  It is, therefore, necessary to establish a procedural schedule and to schedule an evidentiary hearing date in this Proceeding.  In addition, it is necessary to address issues pertaining to discovery and to the treatment of information claimed to be confidential.  To accomplish this, the ALJ will order counsel for Applicant to consult with counsel for Staff and then to make, not later than June 30, 2017, a filing that:  (a) contains a procedural schedule, including hearing dates, that is acceptable to the Parties; and (b) addresses the issues discussed below.  The ALJ will order Staff and its counsel to cooperate with Applicant with respect to this filing.  
12. The procedural schedule in the  June 30, 2017  filing must contain at least the following:  (a) the date by which Staff will file its answer testimony and attachments; (b) the date by which Applicant will file its rebuttal testimony and attachments; (c) the date by which each Party will file its corrected testimony and attachments; (d) the date by which each Party will file its prehearing motions, including (without limitation) dispositive motions, motions in limine, and motions to strike;
 (e) the date for the final prehearing conference, if the Parties believe such a conference is necessary; (f) the date by which the Parties will file any stipulations
 and any settlement agreement
 reached;
 (g) the dates for the evidentiary hearing; and (h) the date by which each Party will file its post-hearing statement of position,
 which will be simultaneous (that is, absent further order, no response will be permitted to statements of position).  
13. In considering proposed hearing dates, the Parties are reminded that, absent an additional enlargement of time or a waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter must be issued on or before January 3, 2018.  To allow time for a recommended decision, exceptions (if any), a response to exceptions, and a Commission decision on exceptions, the hearing in this matter must be concluded not later than September 15, 2017.
  
14. Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, governs discovery.  If the procedures and timeframes contained in Rule 1405, 4 CCR 723-1, are not adequate, the June 30, 2017 filing must contain:  (a) any modifications or special provisions that the Parties wish the ALJ to consider ordering with respect to discovery; and (b) an explanation of the need for each proposed modification or special provision.  
15. The Parties are advised and are on notice that, subject to Rules 1100 and 1101, 4 CCR 723-1, the ALJ will require a Party propounding discovery to serve the discovery requests on all Parties and will require a Party responding to discovery to serve the discovery responses on all Parties.  Discovery requests served the day before non-business days (e.g., weekends and State holidays) must be served by 3 p.m. in order to be considered served that day, or otherwise they will be deemed served the next business day.  The Parties are advised and are on notice that these requirements are effective on the date this Interim Decision is mailed.  

16. Rules 1100 and 1101, 4 CCR 723-1, govern the treatment of information claimed to be confidential.  If the procedures and timeframes contained in Rules 1100 and 1101, 4 CCR 723-1, are not adequate, the June 30, 2017 filing must contain:  (a) any special provisions that the Parties wish the ALJ to order with respect to treatment of information claimed to be confidential; and (b) an explanation of the need for each proposed special provision.  
17. The Parties may include additional matters in the June 30, 2017 filing.  
18. In the June 30, 2017 filing, if the Parties report that they have reached agreement on the procedural schedule and hearing dates and that the Parties agree that no additional matters are required to be addressed at the prehearing conference, they may request that the prehearing conference be vacated.

19. The Parties are advised and are on notice that, if a proposed procedural schedule does not permit the Commission to issue a decision in this Proceeding by January 3, 2018,  Applicant must be prepared to address how the § 40-6-109.5, C.R.S., timeframe for the Commission’s decision will be addressed.  

20. After the June 30, 2017 filing is received, the ALJ will issue an Interim Decision scheduling the evidentiary hearing; establishing the procedural schedule; and addressing other pertinent matters.  
21. The Parties are advised and are on notice that if Applicant fails to make the June 30, 2017 filing, the ALJ will schedule the evidentiary hearing and will establish the procedural schedule without further input from the Parties.  
D. Additional advisement.
22. The undersigned ALJ discloses to the Parties that from August 1, 2008 through approximately July 31, 2013, the undersigned ALJ was employed by the law firm of Davis, Graham & Stubbs LLP as of Counsel, and during that time I represented Black Hills/Colorado Electric Utility Company LP, among other clients, as outside legal counsel in proceedings before the Commission.  In an abundance of caution, the above disclosure is being provided, I also disclose to the Parties that from January 21, 1980 through approximately October 4, 1984, I was employed by the Colorado Department of Law as an Assistant Attorney General and a First Assistant Attorney General, and during that time I represented the Trial Staff of the Colorado Public Utilities Commission as legal counsel in proceedings before the Commission.  
23. Nothing in my past representation as legal counsel for either Black Hills/Colorado Electric Utility Company LP or the Trial Staff of the Colorado Public Utilities Commission results in any bias or prejudice in favor of or against either Party, nor does it create any conflict of interest or appearance of conflict of interest in this Proceeding.  Moreover, nothing in my past representation as legal counsel for either of these former clients will prevent me from serving as a neutral, fair and objective ALJ in this Proceeding.  
II. order

A. It Is Ordered That:

1. The intervention as of right by Trial Staff of the Colorado Public Utilities Commission (Staff) is acknowledged. 

2. Pursuant to § 40-6-109.5(1), C.R.S., the time for the Commission to issue its decision in this Proceeding is extended by an additional 90 days, to and including January 3, 2018.   

3. A prehearing conference in this docket is scheduled as follows:

DATE:
July 6, 2017
TIME:
10:00 a.m.

PLACE:
Commission Hearing Room
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

4. No later than June 30, 2017, Black Hills/Colorado Electric Utility Company LP (Applicant) shall make a filing that complies with the requirements of ¶¶ I.C.11-17 of this Interim Decision.  

5. Staff and its counsel shall cooperate with Applicant in the preparation of the filing required by Ordering Paragraph No. 4.  

6. Consistent with the discussion above, if Applicant fails to make the filing required by Ordering Paragraph No. 4 by June 30, 2017, the Administrative Law Judge, without further input from the Parties, will schedule the evidentiary hearing and establish the procedural schedule.  

7. This Interim Decision is effective on its Mailed Date. 
	 (S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
______________________________

Administrative Law Judge



� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least ten days before commencement of the hearing.  


�  Rule 1407, 4 CCR 723-1, governs stipulations.  


�  Rule 1408, 4 CCR 723-1, governs settlements.  


�  This date must be at least five business days before the first day of hearing.  


�  In light of the January 3, 2018 date for the Commission’s decision, the date for filing statements of position should be no later than 14 calendar days following the conclusion of the evidentiary hearing.  


�  To assist the Parties in selecting proposed hearing dates, as of the date of this Interim Decision, the ALJ is not available for hearing on these dates:  August 10, 15-18, 2017.  
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