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I. STATEMENT
A. Summary

1. This Recommended Decision addresses (a) the Application for Expedited Approval of Merger Transaction (Joint Application) filed by CenturyLink, Inc. (CenturyLink), Level 3 Communications, Inc. (Level 3) (collectively, Joint Applicants) on January 20, 2017; and (b) the Joint Motion Requesting Approval of Application Based on Stipulation and Settlement Agreement (Joint Motion) filed on May 4, 2017 by Joint Applicants and Trial Staff of the Commission (Staff), which is the only intervening party in this proceeding.  For the reasons stated below, consideration of the Joint Motion and Joint Application is limited to the request to approve the transfer of the Certificates of Public Convenience and Necessity (CPCNs) for switched access services over which the Commission has jurisdiction.  Based on that limitation, the Joint Motion and Joint Application are granted.  
B. Merger Agreement and Joint Application
2. On October 31, 2016, CenturyLink, Level 3, Wildcat Merger Sub 1 LLC (Merger Sub 1), and WWG Merger Sub LLC (Merger Sub 2) entered into “An Agreement and Plan of Merger” pursuant to which CenturyLink will acquire Level 3.
  Almost three months later, CenturyLink and Level 3 filed the Joint Application on January 20, 2017 requesting “Commission approval of the indirect transfer of control of all Level 3 operating entities certificated by the Commission to CenturyLink.”
  In the Joint Application, CenturyLink and Level 3 state that “the Transaction is expected to close by September 30, 2017” and, for this reason, they request expedited consideration of the Joint Application by the Commission “to enable the parties to complete the arrangements necessary for closing by the September deadline.”
  The Joint Applicants specifically request that “[s]hould a hearing be required, to accommodate prompt review and a decision within the statutory timeframes, Applicants further request that the Commissioners conduct the hearing on this matter, rather than assign the case to an Administrative Law Judge.”
   
3. On March 1, 2017, the Commission deemed the Joint Application complete.  Because Applicants filed their Joint Application with their testimony and exhibits, the deadline for the Commission to issue a decision is 120 days after March 1, 2017, or June 29, 2017.  

4. Also on March 1, 2017, Staff filed a Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401, and Request for Hearing (Intervention).  In its Intervention, Staff did not identify with specificity its concerns with the proposed transaction between CenturyLink and Level 3.   

5. On March 15, 2017, the Commission referred the Joint Application to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ. 
6. On March 24, 2017, the undersigned ALJ issued Interim Decision No. R17-0235-I that scheduled a prehearing conference for April 7, 2017 at 9:00 a.m.  The purpose of the conference was to establish a schedule for the proceeding.  Interim Decision No. R17-0235-I also directed Staff to be “prepared to state its position with respect to the Application, or explain why it cannot so state its position at the time of the prehearing conference coupled with an estimate of when it will be able to identify its positon.”
 

7. On April 3, 2017, Staff filed an Unopposed Motion to Adopt Procedural Schedule, Vacate Prehearing Conference, Allow Telephone Appearance at Hearing, and For a Waiver of Response Time (Motion).  In the Motion, the parties proposed a schedule that required a Commission Decision on exceptions to be issued by August 15, 2017.  CenturyLink also stated that, even though § 40-6-109.5(1), C.R.S. allows the Commission to extend the statutory deadline until September 27, 2017, CenturyLink would only agree to an extension until August 15, 2017.  
C. Prehearing Conference on April 7, 2017
8. On April 7, 2017, the undersigned ALJ held the prehearing conference scheduled in Interim Decision No. R17-0235-I.   At that prehearing conference, the undersigned ALJ discussed Staff’s continued inability to state its position on the Joint Application, the schedule proposed by the parties, and the need to extend the deadline for a Commission decision pursuant to § 40-6-109.5(1), C.R.S.  As to the last point, CenturyLink stated that if the undersigned ALJ extended the deadline by 90 days, it would be “under pressure” to file a document requesting the Commission to rescind its referral of this proceeding to an ALJ.  After a recess requested by the parties, the parties jointly requested the undersigned ALJ: (a) to continue the prehearing conference until April 24, 2017; and (b) to defer decisions on the foregoing issues until the April 24, 2017 continued prehearing conference.  
9. Following the prehearing conference on April 7, 2017, the undersigned ALJ issued Interim Decision No. R17-0292-I on April 12, 2017 that continued the prehearing conference until April 24, 2017 at 1:30 p.m.  
D. Continued Prehearing Conference on April 24, 2017
10. On April 21, 2017, the parties sent an email to the undersigned ALJ stating “Staff, CenturyLink, and Level 3 . . . have reached a settlement in principle this morning and will be ready to suggest a path forward for this proceeding at” the continued prehearing conference on April 24, 2017.  
11. At the continued prehearing conference on April 24, 2017, the parties were not prepared to state for the record the principle terms of the settlement.  In addition, while Applicants previously requested an extension to August 15, 2017, Applicants now would stipulate to an extension of at most 30 days.  According to Applicants, because they have reached a settlement with Staff, the Commission does not require as much time to render a decision as in a fully-litigated case. 
12. Following the continued April 24, 2017 prehearing conference, the undersigned ALJ issued Interim Decision No. R17-0327-I that ordered the parties to file by May 4, 2017: (a) the Settlement Agreement (“Agreement”); (b) a motion requesting that the Joint Application, as supplemented by the Settlement Agreement, be granted; (c) affidavits from the witnesses who filed written testimony with the Joint Application avowing that the information and statements contained in each witness’s written testimony is true and accurate; and (d) a proposed order.  Interim Decision No. R17-0327-I set a hearing on the Joint Application, as supplemented by the Settlement Agreement, for May 18 and 19, 2017, but stated that the hearing would be vacated if the documents filed on May 4, 2017 contained sufficient information upon which to make a decision.
E. Settlement Documents
13. On May 4, 2017, CenturyLink, Level 3, and Staff (Settling Parties) filed the Joint Motion Requesting Approval of Application Based on Stipulation and Settlement Agreement, the Stipulation and Settlement Agreement (Settlement Agreement), the affidavits required by Interim Decision No. R17-0327-I, and a proposed order (collectively, Settlement Documents).  After reviewing the Settlement Documents, the undersigned ALJ issued Interim Decision No. R17-0385-I vacating the hearing.  The undersigned ALJ now enters the following Recommended Decision.  
F. Statutory Deadline

14. In Interim Decision No. R17-0498-I that issued on June 15, 2017, the undersigned ALJ found that additional time is required in this proceeding to allow the Commission the full 20 days permitted by Section 40-6-109, C.R.S. to consider whether to stay the Recommended Decision on its own motion.  Pursuant to § 40-6-109.5(1), C.R.S., the current deadline is June 29, 2017.  For this reason, Interim Decision No. R17-0498-I extended the statutory deadline by which the Commission must issue its decision by 90 days, as permitted by 
§ 40-6-109.5(1), C.R.S.  
II. UNDISPUTED FACTS
A. The Applicants
1. CenturyLink

15. CenturyLink is a publicly-traded Louisiana corporation with headquarters in Monroe, Louisiana.  Through various entities in Colorado and other states, CenturyLink offers communications services, including local and long-distance voice, wholesale local network access, data transmission services, broadband internet access service, and information, entertainment, and fiber transport services through copper and fiber networks, to consumers and businesses in 50 states. CenturyLink also provides security monitoring, and provides other communications, professional, business, and information services. 
16. The following operating subsidiaries of CenturyLink offer Commission-authorized or certificated services in Colorado:

a) Qwest Corporation, doing business as CenturyLink QC, is an incumbent local exchange carrier (ILEC) pursuant to authority that predates the certification requirement.  It also operates as a competitive local exchange carrier (CLEC) in its non-ILEC territory pursuant to a certificate of public convenience and necessity (CPCN) issued by the Commission.

b) CenturyTel of Eagle, Inc., CenturyTel of Colorado, Inc., and El Paso Telephone Company, Inc. also operate as ILECs in Colorado pursuant to authority that predates certification requirements. 

c) CenturyLink Communications, LLC operates as a CLEC and an interexchange carrier (“IXC”) pursuant to a CPCN issued by the Commission.
  
2. Level 3 
17. Level 3 is a publicly-traded Delaware corporation with headquarters in Broomfield, Colorado. Through its operating subsidiaries, Level 3 offers a range of communications services over its broadband fiber-optic network in North and South America, Europe, and Asia, including IP-based services, broadband transport, collocation services, and Softswitch-based voice services.  The Level 3 operating subsidiaries are authorized to provide resold and facilities-based telecommunications services nationwide pursuant to certification, registration, or tariff requirements, or on a deregulated basis.  The Level 3 operating subsidiaries provide services to enterprise, government, and carrier customers. 

18. The following six Level 3 operating subsidiaries hold CPCNs from the Commission (collectively, Level 3 OpCos):

a) Level 3 Communications, LLC (Level 3 Com) is authorized to provide facilities-based and resold local exchange services and emerging competitive communications services pursuant to a CPCN issued by the Commission.  The emerging competitive communications services Level 3 Communications, LLC is authorized to provide are advanced features, premium services, interLATA toll, intraLATA toll, switched access, private line, and nonoptional operator services.
  
b) Broadwing Communications, LLC (Broadwing Com) is authorized to provide resold toll services pursuant to registration and emerging competitive services pursuant to a CPCN issued by the Commission.  The emerging competitive communications services Broadwing Communications, LLC is authorized to provide are advanced features, premium services, interLATA toll, intraLATA toll, private line, and nonoptional operator services.

c) Global Crossing Telecommunications, Inc. (Global Crossing Telecom) is a registered toll reseller and is authorized to provide non-optional operator services pursuant to a CPCN granted by the Commission.
 

d) Global Crossing Local Services, Inc. (Global Crossing Local) is authorized to provide local exchange telecommunications services and emerging competitive telecommunications services pursuant to CPCNs granted by the Commission.  The emerging competitive communications services Global Crossing Local Services, Inc. is authorized to provide are advanced features, premium services, switched access, and private line services.
 

e) WilTel Communications, LLC (WilTel Com) is a registered toll reseller and is authorized to provide emerging competitive telecommunications services pursuant to a CPCN and a Letter of Registration granted by the Commission.  The emerging competitive communications services WilTel Communications, LLC is authorized to provide are advanced features, premium services, interLATA toll, intraLATA toll, non-optional operator services, and private line services.
 

f) Level 3 Telecom of Colorado, LLC (Level 3 Telecom) is authorized to provide competitive local exchange services and emerging competitive telecommunications services pursuant to a CPCN granted by the Commission.  The emerging competitive communications services Level 3 Telecom of Colorado, LLC is authorized to provide are advanced features, premium services, interLATA toll, intraLATA toll, switched access, and private line.
  
B. The Transaction

19. On October 31, 2016, CenturyLink, Level 3, Wildcat Merger Sub 1 LLC, and WWG Merger Sub LLC entered into “An Agreement and Plan of Merger” pursuant to which CenturyLink will acquire Level 3 (Transaction).
  Merger Subs 1 and 2 are indirect wholly
owned subsidiaries of CenturyLink that were created for purposes of consummating the Agreement.  For purposes of the transaction, CenturyLink also created a direct subsidiary, Wildcat Holdco LLC, a Delaware limited liability company (“Holdco”), of which Merger Sub 1 and Merger Sub 2 are direct subsidiaries.  
20. The Merger Agreement provides, among other things, that subject to the satisfaction or waiver of the conditions (a) Merger Sub 1 will merge with and into Level 3, with Level 3 surviving (the “Initial Merger”), and (b) immediately thereafter, Level 3 will merge with and into Merger Sub 2, with Merger Sub 2 surviving (the “Subsequent Merger” and, together with the Initial Merger, the “Combination”).  Following the Combination, Merger Sub 2 (the successor to Level 3) will be a direct wholly owned subsidiary of Holdco, and Holdco will be a wholly owned direct subsidiary of CenturyLink, Inc.  Merger Sub 2 will survive the Subsequent Merger as an indirect wholly owned subsidiary of CenturyLink.  As a result of the Combination, therefore, the Level 3 OpCos will be indirect, wholly owned subsidiaries of CenturyLink.
21. Under the Merger Agreement, each outstanding share of Level 3 common stock, par value $0.01 per share (the “Level 3 Common Stock”), other than shares held by holders who properly exercise appraisal rights, will be converted into the right to receive $26.50 in cash, without interest, and 1.4286 shares of CenturyLink common stock, par value $1.00 per share (the “CenturyLink Common Stock”).  Upon the closing of the transaction (Transaction), CenturyLink shareholders will own approximately 51 percent and Level 3 shareholders will own approximately 49 percent of the combined company.
 

22. CenturyLink expects to incur $8.225 billion of debt and enter into a new $2.0 billion revolving credit facility (together the “Acquisition Debt”) in connection with the Transaction.  Approximately $1.15 billion of the Acquisition Debt proceeds will be used to refinance certain existing debt of CenturyLink and Level 3.  Accordingly, the incremental debt CenturyLink expects to incur as a result of the Transaction will be approximately $7.0 billion.  CenturyLink will apply this amount, together with cash on hand of CenturyLink and Level 3, to finance the cash portion of the consideration and related fees and expenses.
  

23. The borrower of the Acquisition Debt will be CenturyLink, Inc.  CenturyLink, Inc. does not provide telecommunications services and is not regulated by the Colorado Commission.  Neither the Level 3 OpCos nor the CenturyLink entities regulated by the Commission will be guarantors of the Acquisition Debt.  Therefore, the Colorado regulated entities are not participating as co-borrowers, guarantors or issuers of security interests in regulated assets relative to the Acquisition Debt.

C. The Joint Application

24. The Joint Application filed by CenturyLink and Level 3 on January 20, 2017 requests “Commission approval of the indirect transfer of control of all Level 3 operating entities certificated by the Commission to CenturyLink.”
  According to the Joint Applicants:
The Transaction . . . will result in a combined company with greater network and financial resources to provide voice, broadband, data, and other advanced communications services to Colorado customers.  The combination will result in a company that will have the national breadth and local depth to provide a compelling array of products and services to its customers.

25. Elsewhere in the Joint Application, Joint Applicants (and their executives who provided sworn testimony) state that the primary purpose of the Transaction is to put the combined companies in a better position to compete for large business or “enterprise” customers.
  According to the Joint Applicants:

The proposed Transaction will expand CenturyLink’s fiber network to better serve its existing enterprise customers and will reduce the combined company’s dependence on leased fiber facilities.  The Transaction will bolster the combined company’s ability to compete for multi-location enterprise customers and will enhance its expanded reach to serve a higher proportion of locations using its own end user connections.  

. . . .

Joint Applicants’ ability to continue to compete effectively in the provision of enterprise services is challenged by the presence of other, larger-scale providers. . . . By combining their network resources, services and solutions, the Transaction will enable the combined CenturyLink and Level 3 to become a more viable, better-resourced competitor with enhanced service delivery capabilities.

26. The Joint Applicants also state that “[t]he proposed Transaction will also make a stronger competitor in the retail segment.”
  However, they emphasize that “[t]he Transaction will in no way affect CenturyLink’s existing obligations or commitments to its retail customers in Colorado.”
  Likewise, the Transaction will not impact any retail customers of Level 3 because Level 3 does not have any.
  According to Joint Applicants, “[t]he Transaction will not alter the rates, terms, [or] conditions of service under [retail, wholesale, or enterprise] customers’ current contracts or tariffs.”
  
27. Applicants conclude that the proposed Transaction (a) will benefit enterprise and wholesale customers of enterprise services;
 (b) “is expected to generate about $975 million of annual run-rate synergies, primarily from the consolidation of duplicative functions, systems integration, and increased operational and capital efficiencies;”
 and (c) will not harm existing residential customers, alter existing contracts, or change regulatory commitments.
  
D. Staff’s Concerns Regarding the Transaction

28. Staff intervened in this Proceeding based on concerns regarding “the effects of the proposed merger on:” (a) the Colorado High Cost Support Mechanism (HCSM); (b) basic emergency services; (c) wholesale matters; (d) “competition for telecommunications services given the combination of two large facilities-based providers;” and (e) the public interest.
  Staff did not specify the nature of its concern in these areas in its Intervention.  Instead, Staff indicated that it would explore these areas through the discovery process.  
E. The Settlement

29. As noted above, the Settling Parties filed the Settlement Documents on May 4, 2017.  At the outset, the Settling Parties emphasize that they reached the Settlement “after several rounds of discovery and multiple meetings between the Settling Parties.”  They further stress that the Settlement is the result of the “review[] [of] testimony, discovery requests and responses, the examination of several complex and interrelated legal and factual issues, and principled compromises.”  Staff confirmed in the Settlement Documents that its concerns continue to center on the five areas identified in its Intervention,
 but that the Settlement Agreement “satisfies Staff’s concerns regarding these issues.”
  Each is addressed in turn. 
1. HCSM

30. Section 40-15-208, C.R.S. authorized the Commission to establish the HCSM “for support of universal service.”
  The “primary purpose” of the HCSM is: (1) to support the provisioning of basic telephone service in rural, high cost areas; and, (2) to provide access to broadband service through broadband networks in unserved areas.
  Based on legislation passed and signed into law in 2014, HCSM funding may support basic telephone service only in areas without “effective competition” for basic telephone services.
  The Commission determines whether there is effective competition in a “relevant geographic area,” which the Commission has determined is a “wire center service area.”
  In most, if not all cases, a “census block” is a smaller geographic area than a “wire center service area.”
  
31. In rural, high cost areas where there is not effective competition, HCSM funding is used to support the provision of basic telephone service.  Such HCSM funds cannot be used for any other purpose.
  In those wire center service areas that the Commission has determined are subject to effective competition, the HCSM funding previously allocated to those wire center service areas is transferred to the Broadband Deployment Board.
  
32. In 2017 and 2018, CenturyLink will receive $30.25 million in total distributions from the HCSM absent certain contingencies.
  In the documents filed in this proceeding, Staff has not specified the precise nature of its concern about the impact of the merger on the HCSM or the amounts received by CenturyLink from the HCSM.
  However, reading between the lines, it is clear that Staff’s concern is that the merged company will use, either directly or indirectly, HCSM funds to finance the costs of the merger.
  

33. In the Settlement Agreement, Staff asserts that this concern has been allayed.  Specifically, the Settling Parties state that 
Joint Applicants, via this Agreement, have guaranteed that HCSM monies received (or to be received) by CenturyLink QC will not finance the merger.  To alleviate Staff’s concerns regarding any impact of the merger on the HCSM, the Agreement will help ensure that merger costs will not be included in the calculations that determine CenturyLink QC’s HCSM disbursements.  The Joint Applicants will also provide census block and competitive data that will assist future Commission effective competition area determinations.  Furthermore, the Agreement benefits consumers through a continued commitment by CenturyLink QC to continue providing basic service for three years in the wire centers listed in Attachment A.
  

34. As noted above, CenturyLink is prohibited by law from using HCSM monies to pay for anything other than the provision of basic telephone service in rural, high cost areas that are not subject to effective competition.  In addition, the wire center service areas listed in Attachment A to the Settlement Agreement are the areas in which CenturyLink currently receives HCSM funds.  As a result, CenturyLink is the Provider of Last Resort (POLR) in those areas and cannot cease providing basic local service in those areas absent a finding of effective competition by the Commission.
  Absent a finding by the Commission of effective competition in one or more of those areas identified in Attachment A, therefore, it is not clear that any duty is imposed on CenturyLink by this portion of the Settlement Agreement that is not already imposed by law.  
35. Finally, as to Joint Applicants’ promise to provide “census block and competitive data that will assist future Commission effective competition area determinations,” it is not clear what CenturyLink is promising that it is not already required to provide based on earlier promises.  Specifically, in Proceeding No. 15M-0158T, which was opened to determine distributions from the HCSM to eligible providers, CenturyLink and other providers reached a settlement with Staff, which had intervened in the proceeding.  In the settlement agreement reached in that proceeding (HCSM Proceeding Settlement Agreement), CenturyLink promised “to provide the Commission and Trial Staff with relevant information in their possession to assist in preparation for” a proceeding to determine whether effective competition exists in certain wire center service areas.  It is not clear whether the “census block and competitive data” that Joint Applicants promise to provide in the current Settlement Agreement is any different from the “relevant information” it promised to provide in the HCSM Proceeding Settlement Agreement.  
36. In addition, under the Commission’s current telecommunications rules and proposed rules, the “geographic area” in which the Commission must determine whether effective competition exists is the “wire center service area,” which, as noted above, is bigger than a “census block.”  Indeed, while there are 283 wire center service areas in Colorado,
 there are 201,062 census blocks.
  In the previous effective competition proceedings, CenturyLink and others requested that the Commission waive its rule requiring use of the “wire center service area” as the geographic area upon which the effective competition analysis is performed.  Instead, CenturyLink and others advocated using the census block.  The Commission rejected the requests, holding in part that given their number in Colorado, it would be impractical to perform the effective competition analysis using the census block as the relevant geographic area.
 

37. The Settlement Agreement does not expressly require Staff to support the use of the census block as the geographic area upon which future effective competition analyses will be based.  However, the fact that Joint Applicants have agreed to provide Staff with “census block and competitive data” (which presumably means data provided at the census block-level) could be used as an argument that the Commission should use the census block, and not the wire center service area, in any future effective competition proceeding.  The parties are on notice that the Commission will make its own independent judgment concerning the proper geographic area to be used in any future effective competition proceeding, and the parties’ agreement in this proceeding may play little to no role in that determination.  If the Commission decides to use the wire center service area as the geographic area for its analysis, the Joint Applicants may have to spend additional time and resources reformulating the data on that basis.  The ALJ assumes that the parties were aware of this possibility when they entered into the Settlement Agreement.
2. Basic Emergency Services

38. In its Intervention, Staff states that it intervened, in part, based on a concern about “the effects of the proposed merger on . . . basic emergency services.”
  However, Staff has not provided specificity about this “concern.”
  Instead, in the Settlement Agreement, Staff states:
The Agreement provides a unique opportunity to improve the reliability of basic emergency service in Colorado. Colorado’s 911 stakeholders are looking for timely and cost-effective solutions to address areas that lack 911 network diversity, and the addition of the Level 3 network may provide an opportunity to address this issue.

Staff also states that the parties have seized this opportunity, stating that:

To the extent there are Level 3 network facilities identified that may address the issue, this Agreement provides for the identification of such and a commitment by Joint Applicants to work with the 911 Task Force to use this information to make recommendations to the Commission designed to improve 911 network diversity.

39. Toward that end, the Settling Parties agreed to the following:
2.1. On or before January 1, 2018, CenturyLink QC will, consistent with the 911 Advisory Task Force’s 911 Rulemaking efforts, file a petition requesting that the Commission open a proceeding to consider a statewide plan and approach for improving geographic diversity for basic emergency service.

2.2. As part of the proceeding described in section 2.1 above, CenturyLink QC will (a) provide an update to attachment 3-1 that was filed in Proceeding 13I-1147T with the inclusion of Level 3’s infrastructure; (b)  identify whether any of the non-diverse locations identified by CenturyLink in the latest version of attachment 3-1 as filed in Proceeding No. 13I-1147T may be solved (provided geographic network diversity) by the incorporation of CenturyLink’s and Level 3’s network facilities, and (c) identify whether lack of network diversity as depicted in Confidential Attachment A as filed on June 29, 2016, in that proceeding, may be resolved by merger with Level 3’s network facilities.

2.3. On or before April 1, 2018, Joint Applicants agree to identify and discuss with Staff possible ways the combined networks could improve CenturyLink QC’s provision of basic emergency service in Colorado.
  
40. The Commission established the 9-1-1 Advisory Task Force pursuant to Rule 2145.   It includes representatives from a variety of groups, including local exchange carriers and basic emergency service providers.  CenturyLink and Level 3 are current and former “voting members” of the Task Force, respectively.  The purpose of the Task Force is “to provide oversight of the statewide implementation of basic emergency service. . . . [and to] evaluate alternate technologies, service, and pricing issues related to implementing statewide 9-1-1 services in a cost effective fashion.” 

41. Like the Intervention, the Settlement Agreement does not identify Staff’s concerns about the potential negative impact on basic emergency services raised by the proposed merger.  Instead, it states only that the proposed merger presents a “unique opportunity” that Staff has seized to gain specific commitments relevant to the work of the 9-1-1 Task Force created by Commission Rule.  Staff hopes that the commitments made by Joint Applicants will help to improve the reliability of basic emergency service in Colorado.  
3. Wholesale Matters

42. In the Settlement Agreement, Staff states the merger raised concerns that the proposed merger would: (a) negatively affect wholesale service quality due to synergy-driven cost reductions; (b) negatively affect wholesale offerings due to reduced supply-side market competition; and (c) increase the opportunity for switched access arbitrage.
  Staff goes on to state that the Settlement Agreement mitigates its concerns about these issues.
  Each is addressed in turn.  
a. Wholesale Service Quality

43. As to wholesale service quality, CenturyLink has agreed not to seek to eliminate the Colorado Performance Assurance Plan (CPAP). The CPAP is a service quality report that CenturyLink, and its predecessor Qwest Corporation, started providing to the Commission in Proceeding No. 02M-259T in mid-2003.
  The requirement to file annually a CPAP resulted from the deregulation of the telecommunications industry by the Telecommunications Act of 1996.  To ensure that ILECS like CenturyLink do not act anticompetitively in the market for local exchange services, “the Department of Justice advise[d] ILECs to provide detailed performance measurements to ensure that the market is ‘irreversibly’ open to competition and assure that wholesale performance does not deteriorate,” which would negatively impact competition.
  CenturyLink has a continuing obligation to provide the CPAP reports.  
44. As noted above, CenturyLink has agreed in the Settlement Agreement not to request the Commission to eliminate the requirement of filing the CPAP prior to December 31, 2019.  CenturyLink reserves the right, however, to seek to modify the CPAP prior to December 31, 2019.  According to the parties, the CPAP and certain unidentified protections in interconnection agreements “proactively assures continued wholesale service quality.”
 
b. Reduced Market Competition for Wholesale Offerings

45. As to reduced market competition for wholesale offerings, Staff states that Level 3 has agreed not to terminate commercial wholesale contracts, including dark fiber contracts, “for merger-related reasons.”  “Dark fiber” consists of fiber optic lines that have been installed but that are not in use by Level 3.  Providers like Level 3 sometimes lay more fiber optic lines or capacity than what is needed at the time of construction to avoid redundant construction costs in the future when demand outstrips fiber capacity.  Currently, Level 3 leases its dark fiber to third-parties.  
46. As part of the settlement, Level 3 committed (a) not to terminate such contracts “for merger-related reasons;” and (b) to notify the Commission if Joint Applicants choose to terminate Level 3’s practice of leasing dark fiber in Colorado.  Presumably, the Commission would have to initiate an investigation if Joint Applicants cease to lease dark fiber in the future to determine whether the decision is motivated by “merger-related reasons.”  Regardless, Staff states that Joint Applicants agreements concerning the leasing of dark fiber address its “concerns about any near term impact to wholesale consumers by the consolidation.”
  
c. Switched Access Arbitrage

47. “Switched access arbitrage” is also known as “access stimulation.”  As the Federal Communications Commission has stated:
In broad terms, access stimulation is an arbitrage scheme employed to take advantage of intercarrier compensation rates by generating elevated traffic volumes to maximize revenues.  Access stimulation occurs when, for example, a LEC enters into an arrangement with a provider of high call volume operations such as chat lines, adult entertainment calls, and “free” conference calls.  The arrangement inflates or stimulates the amount of access minutes terminated to the LEC, and the LEC then shares a portion of the increased access revenues resulting from the increased demand with the “free” service provider.  Although the conferencing or adult chat lines may appear as “free” to a consumer of these services, the significant costs of these arbitrage arrangements are in fact borne by the entire system as long distance carriers that are required to pay these access charges must recover these funds from their customers.

 . . . . 

Access stimulation imposes undue costs on consumers, inefficiently diverting the flow of capital away from more productive uses such as broadband deployment, and harms competition.
 

48. In the Settlement Agreement, Joint Applicants have agreed to notify “promptly” the Commission “if either Joint Applicant or any subsidiary of a Joint Applicant is the subject of any formal FCC investigation or complaint related to switched access arbitrage.”
  Under the terms of the Settlement Agreement, this notice requirement will expire on October 1, 2020.
  Staff indicates that this requirement allays its concerns that the merger will increase the risk of switched access arbitrage by Joint Applicants.
  

4. General Competition for Telecommunications Services  

49. In its Intervention, Staff states that it intervened, in part, based on a concern about “the effects of the proposed merger on . . . competition for telecommunications services given the combination of two large facilities-based providers.”
  However, like its concern about the merger’s potential impact on basic emergency services, Staff has not provided specificity about this “concern.”
  Instead, in the Settlement Agreement, Staff states that “it is important to monitor the impact of the merger in Colorado over time.”

50. Towards that end, Joint Applicants have agreed to provide two reports to the Commission on an ongoing basis.  First, through October 1, 2020, Joint Applicants and subsidiaries providing service in Colorado will provide Staff with the same outage data and information provided to the FCC’s Network Outage Reporting System (“NORS”). Such data shall be limited to Colorado and shall be provided confidentially as appropriate.  Second, within 90 days after the end of each calendar quarter, Joint Applicants will provide quarterly synergy savings and integration reports to Staff for the three-year period following October 1, 2017.  The parties emphasize that these reports will contain “specificity,” and will be “similar in content and format” to the quarterly reports that CenturyLink agreed to provide in the proceeding that approved the Qwest/CenturyLink merger.
  Regardless, the reports will contain employment levels of the resulting company following the merger, broken down by department.  
51. Staff implies that these reporting requirements to which Joint Applicants have agreed alleviates any concerns about potential negative impacts (not otherwise covered by Staff’s other concerns) of the merger on Colorado.   
III. CONCLUSIONS OF LAW

A. Hearing 
52. Because the Joint Application is unopposed, it may be considered without a hearing pursuant to § 40-6-109(5), C.R.S., and Rule 1403, 4 Code of Colorado Regulations (CCR) 723-1 of the Rules of Practice and Procedure.  As noted above, the hearing was vacated because the Joint Application is unopposed and Staff, in fact, supports the Joint Application.  Accordingly, the Joint Application shall be decided without a hearing.  
B. Legal Standard

53. Section 40-5-105(1), C.R.S., provides, in part: 

The assets of any public utility, including any certificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned, or leased as any other property, but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe …

Similarly, § 40-15-303, C.R.S., provides: 

Any certificate of public convenience and necessity issued pursuant to this part 3 may be sold, assigned, leased, encumbered, or transferred as other property only upon authorization by the commission. 

54. These statutes provide the Commission with the jurisdictional basis to review the proposed merger.  However, as emphasized in Decision No. C16-0424, the Commission’s jurisdiction to review the merger application is limited to those Commission-issued authorities relating to services that have not been deregulated.
  As to those, the legal standard is whether their transfer “is not contrary to the public interest.”
  Within that broad inquiry, the Commission has considered “whether the merger and any conditions would ensure: (1) no net harm to customers; and (2) a balance of ratepayer and provider interests.”
  
55. Applicants and Staff assert that most of the services provided by Joint Applicants pursuant to Commission-issued authorities have been deregulated.  According to Applicants, “the Commission retains authority over (a) the switched access services that the various CenturyLink and Level 3 affiliates provide, (b) the basic emergency services provided by CenturyLink QC, and (c) the basic local exchange services provided by CenturyLink QC in geographic areas where high cost support mechanism (HCSM) support is provided.”
  However, Applicants contend that in this transaction the Commission only has jurisdiction to approve “the transfer of control of the Level 3 OpCos.”
    
56. The undersigned ALJ agrees-in-part and disagrees-in-part.  As an initial matter, the Joint Applicants are not seeking to transfer any CPCN authorizing any CenturyLink entity to provide basic emergency services
 or basic local exchange services in geographic areas where HCSM support is provided,
 both of which are still subject to regulation.  In addition, while Joint Applicants expect CenturyLink to incur $8.225 billion of debt and enter into a $2.0 billion revolving credit line as a result of the Transaction, none of it will encumber the authorities allowing CenturyLink to provide regulated services.
  As a result, the undersigned ALJ agrees with the Joint Applicants that there is nothing for the Commission to approve in the Transaction with respect to CenturyLink’s authorities.  

57. The authorities held by the Level 3 OpCos are a different story.  While all of the Level 3 OpCos hold Commission-issued authorities, only some of the services authorized by those authorities remain regulated.  Specifically, Level 3 Com, Global Crossing Local, and Level 3 Telecom are authorized to provide CLEC services.  Basic services were among those services deregulated by the General Assembly in 2014 subject to certain exceptions that apply to ILECs.  Because Level 3 Com, Global Crossing Local, and Level 3 Telecom are CLECs and not ILECS, the Commission does not have jurisdiction over the basic services they provide.

58. Similarly, the Commission does not have the authority to authorize the transfer of the authorities allowing Broadwing Com, Global Crossing Telecom, and WilTel Com to operate as resellers of toll services.  Each of them has registered to provide resold toll services pursuant to § 40-15-302.5(1), C.R.S.  Section 40-15-302.5(2), C.R.S. states that “[a]n interexchange provider that registers in accordance with subsection (1) of this section is exempt from regulation by the commission except as otherwise provided in this section.”  Section 40-15-302.5 does not extend the Commission’s jurisdiction to approving the transfer of Commission-issued authorities.  As a result, the transfer or encumbrance of Commission-issued authorities authorizing an entity to operate as a reseller of toll services is no longer within the Commission’s jurisdiction.

59. Finally, advanced features (all Level 3 OpCos except Global Crossing Telecom), premium services (all Level 3 OpCos except Global Crossing Telecom), interLATA toll (all Level 3 OpCos except Global Crossing Telecom and Global Crossing Local), intraLATA toll (all Level 3 OpCos except Global Crossing Telecom and Global Crossing Local), nonoptional operator services (all Level 3 OpCos except Global Crossing Local and Level 3 Telecom), and private line (all Level 3 OpCos except Global Crossing Telecom) are no longer regulated by the Commission.
  The transfer or encumbrance of Commission-issued authorities addressing these services, therefore, is no longer within the Commission’s jurisdiction.

60. In contrast, Level 3 Com, Global Crossing Local, and Level 3 Telecom hold Commission-issued CPCNs allowing them to provide switched access services, which have not been deregulated.
  As a result, the Commission has jurisdiction to approve the indirect transfer of control of the CPCNs addressing switched access services.  
61. Accordingly, based on the foregoing, the undersigned ALJ disagrees with the Joint Applicants to the extent they suggest that the Commission has the jurisdiction to authorize the transfer of the entirety of the Level 3 OpCos, including the Commission-issued authorities addressing unregulated services.  Instead, the undersigned ALJ concludes that the Commission’s jurisdiction is limited to the transfer of control to CenturyLink of the CPCNs that address switched access services.  The analysis shall be so limited and the undersigned ALJ shall not consider the request to approve the transfer of Commission-issued authorities for services that are no longer regulated by the Commission.    
C. Analysis

62. As noted above, the Joint Applicants stress that the sole purpose of the transaction is to allow the combined company to compete better for enterprise and wholesale customers.  In fact, the Joint Applicants state, as confirmed by the sworn testimony of Mr. Kunkleman, who is the Director of Public Policy for CenturyLink, that there will be no impact on the companies’ retail customers.
  (Level 3 does not have any retail customers, as confirmed by Kristie Ince, who is the Vice President for Regulatory Affairs for Level 3.)
  Specifically, the Joint Applicants emphasize that: 
there will be no change of the underlying carrier for customers, or changes to any rates, terms, or conditions of service as a result of the described transaction.  The merger will not affect or impact any regulatory obligation of any Level 3 entity or any CenturyLink entity.  Of particular note, the merger will not affect CenturyLink QC’s regulatory obligations related to the HCSM, provider of last resort obligations, maximum price limits, or CenturyLink QC’s basic emergency service obligations or tariffs.

The Joint Applicants have also stressed that the Transaction will not alter the rates, terms, or conditions of service under retail, wholesale, or enterprise customers’ current contracts or tariffs.

63. In contrast, the Joint Applicants stress that the Transaction will allow the combined company to compete better for enterprise and wholesale customers and to provide innovative and high-quality services for those customers.  As Ms. Ince testified, 
[t]he proposed Transaction, once consummated, will significantly enhance the combined network facilities of the Applicants.  The Transaction is expected to increase CenturyLink’s existing network by 200,000 route miles of fiber, which includes 64,000 route miles in 350 metropolitan areas nationwide and 33,000 subsea route miles connecting multiple continents. In addition, CenturyLink’s on-net buildings are expected to increase by nearly 75 percent to approximately 75,000, including 10,000 buildings in Europe, Asia, Africa, and Latin America — areas in which CenturyLink today has a minimal presence.  The Applicants thus are confident the Transaction will enable the combined company to provide innovative, high-quality services to enterprise and wholesale customers at competitive rates.

The Joint Applicants state that they have individually competed in the enterprise and wholesale communications services markets against market participants, such as AT&T, Verizon, and Comcast that are significantly larger than CenturyLink and Level 3.
   The merger will put the combined companies in a better financial position to compete against these competitors for enterprise and wholesale customers.
  And, Mr. Balhof, who is the a financial and regulatory consultant, testified that he believes small businesses and retail customers will ultimately benefit from the advances in services for the enterprise and wholesale markets that will result from the dedication of the combined resources of CenturyLink and Level 3.
   

64. Finally, there is no evidence that the Transaction and resulting transfer of control of the CPCNs addressing switched access services will cause harm to customers.  Whatever increased risk of switched access arbitrage may have resulted from the Transaction, Staff states that its concerns have been allayed based on Joint Applicants’ commitment in the Settlement Agreement to notify the Commission if CenturyLink is the subject of an FCC investigation or complaint about switched access arbitrage.  While this reporting requirement expires on October 1, 2020, that fact does not provide the basis for denying the Joint Motion or Joint Application.  
65. Based on the foregoing, the undersigned ALJ finds and concludes that (a) there is no evidence that the proposed transfer of control of the parts of the CPCNs addressing switched access service will cause net harm to customers; and (b) the evidence submitted supports the conclusion that the transfer balances ratepayer and provider interests consistent with Colorado law.  In addition, the undersigned ALJ finds and concludes that (a) there is no evidence that the Joint Application, as supplemented by the Settlement Agreement, will cause net harm to customers; and (b) the evidence submitted supports the conclusion that the terms of the Joint Application, as supplemented by the Settlement Agreement, balance ratepayer and provider interests consistent with Colorado law.  As a result, the undersigned ALJ finds and concludes that the Joint Application, as supplemented by the Settlement Agreement, and specifically the request to transfer control of the parts of the CPCNs addressing switched access service, are not contrary to the public interest. 

D. Request to Shorten Time Within Which to File Exceptions

66. The parties have agreed, and request the undersigned ALJ to order, that the time within which to file exceptions be shortened to ten days.  Under Colorado law, “a statutory right may be waived if such waiver is made freely and voluntarily.”
  Section 40-6-109, C.R.S. allows parties to file exceptions to a recommended decision of an ALJ within twenty days after service upon the parties.  Section 40-6-109 also allows the Commission to stay the decision upon its own motion within twenty days after service upon the parties.  If no party files exceptions, or the Commission does not stay the decision upon its own motion, the recommended decision becomes the decision of the Commission. 

67. Here, Joint Applicants and Staff, who are the only parties to this proceeding, have freely and voluntarily, waived their statutory right to file exceptions within twenty days.  Instead, they have agreed to a deadline of ten days.  Accordingly, the undersigned ALJ shall grant the parties’ request, but notes that this decision has no impact on the twenty-day period within which the Commission may stay the decision upon its own motion. 
68. Pursuant to § 40-6-109, C.R.S., the undersigned ALJ transmits to the Commission the record of this proceeding, this Recommended Decision, and a Recommended Order.    
IV. ORDER
A. It Is Ordered That:

1. The Joint Motion Requesting Approval of Application Based on Stipulation and Settlement Agreement filed on May 4, 2017 by CenturyLink, Inc. (CenturyLink), Level 3 Communications, Inc. (Level 3), and Trial Staff of the Commission (Staff) is granted consistent with the discussion above.

2. The Application for Expedited Approval of Merger Transaction filed by CenturyLink and Level 3 is granted consistent with the discussion above.  
3. Within 20 days after the date the merger transaction is consummated, CenturyLink shall notify Commission Telecommunications Staff in writing that the transaction has been completed.  

4. Proceeding No. 17A-0056T is closed. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  Consistent with the discussion above, the parties’ request to shorten the period from twenty to ten days within which they may file exceptions is granted.  Accordingly, based on the foregoing,
a) If no exceptions are filed within 10 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion within 20 days after service, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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