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I. STATEMENT

A. Procedural History

1. On February 23, 2017, Heart & Soul Paratransit LLC (Applicant or Heart & Soul) filed the above-captioned Application for a Certificate of Public Convenience and Necessity (Certificate) to operate as a common carrier by motor vehicle for hire and commenced this proceeding.  Applicant did not file direct testimony, a list of witnesses or detailed summaries of testimony, or copies of exhibits with its application.
  The application was signed by Jason J. Brabson, “owner.”

2. The Commission gave notice of the application on March 20, 2017.  As originally noticed, the application sought the following authority:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand taxi service, call-and-demand shuttle service, 
call-and-demand charter service, and call-and-demand sightseeing service 
between all points in the Counties of Larimer and Weld, and between these points, on the one hand, and all points in the Counties of Arapahoe, Adams, Boulder, Broomfield, Denver, and Jefferson, on the other hand.  
The 30-day intervention deadline set by the Notice expired on April 19, 2017.  
3. On March 23, 2016, Estes Valley Transport, Inc. (Estes Valley or Intervenor), by and through its counsel, filed its Entry of Appearance and Petition for Intervention.  The Petition asserted that the operating rights sought by Applicant would overlap the rights granted to Estes Valley and that, therefore, Intervenor has a legally protected right in the subject matter of the application.  Subject to various restrictions set forth in its Certificate PUC No. 54696, Estes Valley provides transportation of passengers in charter service, in call-and-demand limousine service, and in sightseeing service between all points within 12 miles of Estes Park, Colorado (in Larimer County) and defined portions of Boulder County, as well as in scheduled service between Denver and points within 12 miles of Estes Park.
  Estes Valley does not hold authority for call-and-demand taxicab service 
4. No motions for permissive intervention were filed by the intervention deadline.  

5. Estes Valley is an intervenor by right and a Party.  Applicant and Estes Valley are the only Parties to this proceeding.
6. After the Notice issued, Applicant amended the application three additional times (on April 3, 14, and 18, 2017).  After the last amendment to the application, the scope of the authority sought by Applicant is as follows:  

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers 
in call-and-demand taxi service and call-and-demand charter service between all points in Larimer and Weld county [sic].  
RESTRICTION:

This application is restricted to Non-Emergency Medical Transportation (NEMT) services for Veyo Logistics (formerly known as Total Transit) as well as Medicaid Non Medical Transportation.
    
7. During the Commission's weekly meeting held April 26, 2017, the matter was referred to an Administrative Law Judge (ALJ) for disposition.  This proceeding was subsequently assigned to the undersigned ALJ.

8. On May 1, 2017, Estes Valley filed a pleading entitled “Summary of Witness Testimony and Exhibits Submitted by Intervenor,” along with a copy of one exhibit. 
9. In Decision No. R17-0365-I (Mailed on May 8, 2017), the ALJ found that the Fifth (April 18, 2017) Amendment to the Application narrowed the scope of the authority sought and was restrictive in nature.  Therefore, the ALJ concluded that the Application, as finally amended, did not have to be re-noticed.  
10. Decision No. R17-0365-I also found that the Application and amendments filed by Jason J. Brabson satisfactorily established, under the criteria of Rule 1201(b)(II) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), that:  (1) Applicant is a closely-held entity (that is, an entity with no more than three owners);
 (2) no more than $15,000 is in controversy in this proceeding; and (3) the managing member has the authority to represent the interests of the limited liability company.
  Decision No. R17-0365-I concluded that Applicant is entitled to proceed without an attorney and authorized Mr. Brabson, a non-attorney managing member, to represent Applicant in this proceeding.

11. Decision No. R17-0365-I scheduled an evidentiary hearing on the Application for August 1 and 2, 2017 at the Commission.  

12. Pursuant to Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1, Applicant was required to file, and to serve on Intervenor, its list of witnesses and copies of its exhibits within ten days of the end of the notice period, or no later than May 1, 2017.
  Applicant failed to file its list of witnesses and copies of exhibits by that deadline.  
13. Nevertheless, Decision No. R17-0365-I ordered Applicant to file, no later than May 31, 2017, its list of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits that it would present at hearing. 

14. By the close of business on May 31, 2017, Applicant failed to file its list of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits that it would present at hearing.  As of the date of this Decision, Applicant still has not made this pre-hearing filing required by Decision No. R17-0365-I.  

15. Decision No. R17-0365-I also ordered Estes Valley to file, and to serve on Applicant, its list of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits that it will present at hearing no later than June 30, 2017.
16. On May 15, 2017, Estes Valley filed a letter notifying the Commission that the amendments to the Application filed by the Applicant on April 3, 14, and 18, 2017 would, if approved by the Commission, satisfy the interests of Estes Valley and its intervention should then be considered to be withdrawn.  
17. If the intervention as of right of Estes Valley is withdrawn and dismissed, the Application, as amended, would not be contested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 CCR 723-1, the Application, as amended, may be determined under the Commission’s modified procedure, without an evidentiary hearing.  
18. Neither Applicant nor Estes Valley has requested to vacate the evidentiary hearing on the application, set for August 1 and 2, 2017.  

B. Burden of Proof
19. As the proponent of an order, Applicant bears the burden of proof by a preponderance of the evidence.  §§ 13-25-127(1) and 24-4-205(7), C.R.S.; Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

20. When the preponderance standard applies, the evidence must be substantial.  Substantial evidence is defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion . . . it must be enough to justify, if a trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  City of Boulder v. Public Utils. Comm’n., 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  
21. Even though an application becomes uncontested and is determined without a hearing under the Commission’s modified procedure, the Applicant still bears the burden of proof by a preponderance of the evidence.  That will be the situation in this Proceeding if the amended Application is approved.
22. Applicant here has proposed several amendments to the requested authority.  The Commission has held that:

To be acceptable, any proposed amendment must be restrictive in nature, clear and understandable, and administratively enforceable.  Both the common carrier authority and any restriction of that authority must be unambiguous and must be contained wholly within the authority granted.  Both must be worded so that a person will know, from reading the common carrier certificate and without having to resort to any other document, the exact extent of the authority and each restriction.  Clarity is essential because the scope of a common carrier authority must be found within the four corners of the authority, which is the touchstone by which one determines whether the operation of a common carrier is within the scope of its Commission-granted authority.  
Decision No. R17-0276 ¶ I.B.9, page 3 (Mailed on April 7, 2017), in Proceeding No. 17A‑0110CP.

23. Even though an application becomes uncontested and is determined without a hearing, before a common carrier authority application can be approved, the applicant must prove and the ALJ must determine inter alia that the evidence demonstrates that the restrictive amendment to the authority sought is clear, understandable, and administratively enforceable.  See e.g. Decision No. R17-0219 ¶¶ II.A.27-28, pages 8-9 (Mailed on March 17, 2017), in Proceeding No. 16A-0846CP; Decision No. R17-0123 ¶¶ II.B.19-20, pages 6-7 (Mailed on February 9, 2017), in Proceeding No. 16A-0939CP.

24. In determining whether the Applicant has satisfied its burden of proof by the preponderance of evidence standard, as the trier of fact the ALJ must rely upon the application, the supporting attachments, and Applicant’s pre-hearing filing of summaries of testimony and copies of exhibits.  
25. In this Proceeding, contrary to the requirements of Rule 1405(k) of the Rules of Practice and Procedure, 4 CCR 723-1, and Decision No. R17-0365-I, Applicant failed to file its list of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits that it would have presented at hearing.  

Therefore, in determining whether the Applicant has demonstrated by a preponderance of the evidence that the Application, as amended, should be granted in whole or in part, the ALJ will rely upon the amended Application, the supporting attachments filed 


26. by Applicant, and information in the Commission’s files regarding or provided by Applicant.

C. Legal Standards Governing Application
27. The Application seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand taxicab service and call-and-demand charter service between all points in Larimer and Weld Counties, Colorado.  (Fifth Amendment to the Application, filed on April 18 2017, §§ 9 and 10, page 3 of 7.)  
28. Several definitions in the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, are applicable to this Application:

a) 6201(c) – “Call-and-demand,” “on call-and-demand,” or “call-and-demand service” means the transportation of passengers by a common carrier not on schedule.  

b) 6201(d) – “Chartering party” means a person or group of persons who share a personal or professional relationship whereby all such persons are members of the same affiliated group, including, a family, business, religious group, social organization or professional organization.  “Chartering party” does not include groups of unrelated persons brought together by a carrier, transportation broker, or other third party.

c) 6201(e) – “Charter service” means transportation of a chartering party provided by a common carrier on a call-and-demand basis.
d) 6201(f) – “Common carrier” means every person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle or other vehicle whatever by indiscriminately accepting and carrying passengers for compensation; except that the term does not include a contract carrier as defined under § 40-10.1-101(6), C.R.S.; a motor carrier that provides transportation not subject to regulation pursuant to § 40-10.1-105, C.R.S.; or a limited regulation carrier defined under § 40-10.1-301, C.R.S.

e) 6201(r) – “Taxicab service” means passenger transportation by a common carrier on a call-and-demand basis in a taxicab, with the first passenger therein having exclusive use of the taxicab unless such passenger agrees to multiple loading.
29. Section 40-10.1-203(1), C.R.S., provides that, “The commission has the power to issue a certificate to a common carrier or to issue it for the partial exercise only of the privilege sought, and may attach to the exercise of the rights granted by the certificate such terms and conditions as, in the commission’s judgment, the public convenience and necessity may require.”  
30. Within and between counties with population of seventy thousand or greater,
 based on the most recent available federal census figures, the granting of a certificate to operate a taxicab service is not an exclusive grant or monopoly, and the doctrine of regulated competition applies.  Section 40-10.1-203(2)(b)(I), C.R.S.

31. The Applicant must demonstrate financial fitness and operational fitness to implement the services proposed in the requested authority.  Although the Commission has no rules quantifying a financial fitness standard for common carriers, the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.  Acme Delivery Service, Inc. v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985).  Fitness must be evaluated on a case-by-case basis upon the unique circumstances of each applicant and the proposed service.  See e.g., Decision No. C09‑0207, issued February 27, 2009, Consolidated Proceeding Nos. 08A-241CP, 08A-283CP, 08A-284CP-Extension, and 08A-300CP. 

32. In general, operational fitness for common carriers encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  Whether the applicant is willing and able to comply with applicable public utilities laws and Commission rules also bears upon the question of fitness.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719, 721 (Colo. 1975).  

II. FINDINGS AND CONCLUSIONS

33. Applicant Heart & Soul is a limited liability company formed or registered with the Office of the Secretary of State of the State of Colorado on May 27, 2016, and was in good standing on March 20, 2017.
 
34. Heart & Soul holds three types of passenger motor carrier authority from this Commission:  (1) a Luxury Limousine Permit (No. LL-03271)
 issued on August 19, 2016; 
(2) a Contract Carrier Permit (No. B-10086)
 issued on October 4, 2016; and (3) a Medicaid Client Transport Permit (No. MCT-0001)
 issued on December 1, 2016.  
35. As a result of the April 18, 2017 Fifth Amendment to its Application, Applicant requests to restrict the scope of the proposed authority and operations significantly, when compared to the originally filed application.  Therefore, as restated in the Commission’s preferred format, Applicant has restrictively amended the Application to request authority to operate as a common carrier by motor vehicle for hire to provide: 
Transportation of 
Passengers 

In call-and-demand taxicab service and call-and-demand charter service 

Between all points in the Counties of Larimer and Weld, State of Colorado.

RESTRICTIONS:  

(A)
Restricted to Non-Emergency Medical Transportation (NEMT) services for Veyo Logistics (formerly known as Total Transit); and 
(B)
Restricted to Medicaid Non Medical Transportation (NMT).  
36. The Application states that granting the requested authority will create duplicating or overlapping authorities.  (Fifth Amendment to the Application, filed on April 18 2017, § 16, page 6 of 7.)  However, Rule 6001(f) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, defines “duplicating or overlapping authority” to means “transportation in the same type of service between the same points under two or more separate authorities which are held by the same carrier.”  Here, Applicant does not already hold authority to provide call-and-demand taxicab service or call-and-demand charter service between all points in Larimer and Weld Counties, Colorado (i.e., “the same type of service between the same points”).  
37. Hence, the ALJ finds that the amended Application, if granted in whole or in part, would not create any “duplicating or overlapping authority.”  
A. Call-and-Demand Charter Service
38. The Application, as amended, now inter alia requests authority to operate as a common carrier by motor vehicle for hire to provide transportation of passengers in call-and-demand charter service between all points in the Counties of Larimer and Weld, Colorado, when restricted as set forth in Paragraphs I.A.6 and II. 35 supra.
  
39. Charter service is defined as the transportation of a chartering party provided by a common carrier on a call-and-demand basis.  Rule 6201(e) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6; see Paragraph I.C.28 supra.  
40. As a result of the Applicant’s April 3, 14, and 18, 2017 amendments to the Application, on May 15, 2017 Estes Valley filed a letter stating that the amendments to the Application filed by the Applicant would, if approved by the Commission, satisfy its interests and Estes Valley’s intervention should be considered to be withdrawn.  
41. Asserting there is a public need for the proposed service, Applicant states that there is a pressing need for more trained, professional, and dedicated NEMT and Non-Medical Transportation (NMT) providers in Larimer and Weld Counties.  Applicant refers to letters of recommendation and contracts with Larimer County Office on Aging, Long Term Care, Elderhaus, Foothills Gateways, Innovage, The Suites of Fort Collins, Collinwood, and the State of Colorado NMT.
  

42. In support of its operational fitness, Applicant refers to its three other PUC permits and states that it has been in operation since November 1, 2016, and has provided nearly 1,000 rides without incident.  It has contracted with “WorkWave” Route Manager as its technology and GPS provider.  Each driver has a Verizon pad, which enables her or him to stay in constant contact and work as a team.  Applicant has office space (900 square feet) and additional garage space (600 square feet) for maintenance and storage of vehicles.  Applicant contracts with BG Automotive to service more involved repairs or mechanical issues with its vehicles.  Applicant has insurance and six employees.
  
43. Applicant currently owns four vehicles:  a 2016 Dodge Grand Caravan Mobility (seating capacity of 4); a 2015 Dodge Grand Caravan Mobility (seating capacity of 5); a 2013 Chrysler 300 C (seating capacity of 4); and a 2013 Chrysler 300 C (seating capacity of 4).  Applicant proposes to acquire two 2015 Kia Sedonas (seating capacity of 8).
  
44. In support of Applicant’s operational fitness, the original application filed on February 23, 2017 attached letters supporting Applicant as a transportation provider for NEMT and NMT clients from State Senator John M. Kefalas (dated May 1, 2016), Anthony Satariano of the Colorado Department of Health Care Policy and Financing (dated July 19, 2016), State Representative Joann Ginal, Ph.D. (dated July 15, 2016), Christine Jenkins, MSW, of Fresenius Kidney Care (dated September 30, 2016), and Tanya Trujilllo-Martinez of the North Colorado Health Alliance (dated June 23, 2016).

45. Managerial fitness is related to operational fitness.  In support of its Managerial fitness, Applicant states that Jason J. Brabson has owned and operated Heart & Soul since May 2016.  He has a degree from Colorado State University and over 25 years of professional experience in higher education, including supervision of 20-25 employees and responsibility for up to 1,500 students.  Paul W. Brabson, Jr., the executive advisor to Applicant, has 25 years’ experience in management with the U.S. Air Force, IBM and Kodak; he has been an executive consultant for the past 10 years.  Dr. Barbara M. Howes, Ph.D., the advisor to Applicant’s executive staff, is an Associate Professor at Western Michigan University, has been an active social worker for over 30 years, and has an in-depth understanding of the clientele’s needs. 
  
46. In support of its financial fitness, Applicant states that it has secured contracts with Medicaid, Elderhaus, Foothills Gateways, Highpointe, Pathways and Auburn Crest Hospice, Innovage, Larimer County Office on Aging, Office on Long Term Care, Colorado Department of Vocational Rehabilitation, North Colorado Health Network, The Suites of Fort Collins, Collinwood, MTI, Fresenius Kidney Care, and numerous individual families.  The owner has invested $60,000 and an individual has invested $66,000.  Applicant has available credit up to $150,000.
  

47. The April 18, 2017 restrictive amendment to the application, as restated above in Paragraph No. II.35, for authority to operate as a common carrier by motor vehicle for hire to provide transportation of passengers in call-and-demand charter service between all points in the Counties of Larimer and Weld, Colorado, is clear, understandable, and administratively enforceable.

48. The Application, as amended and as restricted, its supporting attachments, and information filed by Applicant in the Fifth Amendment demonstrate that there is a public need for the proposed transportation of passengers in call-and-demand charter service between all points in the Counties of Larimer and Weld, Colorado, when restricted as set forth in Paragraph II.35 supra.  
49. The Application, as amended and as restricted, its supporting attachments, and information filed by Applicant in the Fifth Amendment demonstrate that Applicant has sufficient equipment with which to render the proposed transportation services.

50. The Application, as amended and as restricted, its supporting attachments, and information filed by Applicant in the Fifth Amendment demonstrate that Applicant possesses the operational, managerial, and financial fitness to provide the proposed transportation of passengers in call-and-demand charter service between all points in the Counties of Larimer and Weld, Colorado, when restricted as set forth in Paragraph II. 35 supra. 

51. The proposed transportation of passengers in call-and demand charter service, as requested in the Application, as amended and as restricted, is reasonable and in the public interest.

52. The ALJ will grant the portion of the Application, as amended and as restricted, that requests authority to operate as a common carrier by motor vehicle for hire to provide transportation of passengers in call-and-demand charter service between all points in the Counties of Larimer and Weld, Colorado, when the authority is restricted (1) to Non-Emergency Medical Transportation (NEMT) services for Veyo Logistics (formerly known as Total Transit) and (2) to Medicaid Non Medical Transportation (NMT).  
53. The intervention of Estes Valley will be deemed withdrawn and will be dismissed.  

B. Call-and-Demand Taxicab Service
54. The Application, as amended, now also requests authority to operate as a common carrier by motor vehicle for hire to provide transportation of passengers in call-and-demand taxicab service between all points in the Counties of Larimer and Weld, Colorado, when restricted as set forth in Paragraphs I.A.6 and II. 35 supra.

55. Taxicab service is defined as passenger transportation by a common carrier on a call-and-demand basis in a taxicab, with the first passenger therein having exclusive use of the taxicab unless such passenger agrees to multiple loading.  Rule 6201(r) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6; see Paragraph I.C.28 supra.  
56. The doctrine of regulated competition applies to the portion of the Application that seeks authority to provide call-and-demand taxicab service.  § 40-10.1-203(2)(b)(I), C.R.S.  Under the regulated competition doctrine, the Applicant must show: (1) it is fit to provide the proposed service, and (2) there is a public need for the service proposed.  § 40-10.1-203(2)(b)(I), C.R.S.; Trans-Western Express Ltd., v. Public Utils. Comm’n., 877 P.2d 350, 353 (Colo. 1994). 

57. Public need is the controlling consideration under the doctrine of regulated competition.  Trans-Western Express Ltd., at 353; Morey v. Public Utils. Comm’n., 582 P.2d 685, 687 (Colo. 1978).  The public need is broader than the individual needs and preferences of an applicant’s customers; the question turns upon the needs of the public as a whole.  Trans-Western Express Ltd., at 354.  The public need is advanced by “safe, efficient, and economical transportation services.”  Id.  In determining the public need, the Commission may consider the adequacy or inadequacy of existing services.  Id.  
58. The Commission has provided the following guidelines for the evidence relevant to the fitness inquiry for applications for call-and-demand taxicab service authority: 
· minimum efficient scale, that is, whether a minimum size of operation is required and, if such a minimum does exist, conceptually what is the approximate magnitude for markets at issue; 

· credit worthiness and access to capital; 

· credit history and assessment of financial health over the near future; 

· capital structure and current cash balances; 

· managerial competence and experience; 

· fixed physical facilities such as office space and maintenance garages, as appropriate; 

· appropriate licenses and equipment necessary to operate a radio dispatch system; and

· vehicles of appropriate type.

Decision No. C14-0996, at ¶ I.C.52 (issued on August 18, 2014) in Proceeding No. 13A-1347CP (Western Slope Yellow Cab); Decision No. C08-0933, at ¶ 7 (issued on September 4, 2008) in Consolidated Proceeding Nos. 08A-241CP, 08A-281CP-Extension, 08A-283CP, 
08A-284CP-Extension, and 08A-300CP (Union Taxi).  
59. As regulated by the Commission, call-and-demand taxicab service is governed by special rules.  See e.g. Rule 6250 through 6258 of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6 (Taxicab Rules).  The Taxicab Rules impose on taxicab carriers duties and obligations in addition to the rules applicable to other common carriers.  Among these additional duties and obligations are specific notice requirements (Rule 6252), multiple loading, routing and quality of service requirements (Rule 6253), additional service requirements for taxicab carriers operating within or between counties with a population density of 40 or more people per square mile (Rule 6254),
 and special record keeping requirements (Rule 6256).  
60. The Application, as amended, and its supporting attachments fail to address these special rules applicable to taxicab carriers or whether Applicant is familiar with and has committed to comply with the Taxicab Rules.  

61. The Application, as amended, and its supporting attachments fail to demonstrate a public need for the proposed call-and-demand taxicab service between all points in the Counties of Larimer and Weld, Colorado.  The statements in the Application, as amended, regarding public need as well as the letters attached to the original Application, fail to address how and why taxicab service, as compared to Applicant’s proposed call-and-demand charter service, would serve the public need for non-emergency medical transportation services and Medicaid non-medical transportation services within and between Larimer and Weld Counties.  

62. The statements in and attachments to the Application, as amended, regarding public need fail to demonstrate how and why the services of any existing certificated motor carrier holding authority to provide call-and-demand taxicab service are substantially inadequate to conduct the transportation of passengers needing non-emergency medical transportation services and Medicaid non-medical transportation services within and between Larimer and Weld Counties.  Indeed, the statements in and attachments to the Application, as amended, fail to demonstrate how and why the three existing authorities operated by Applicant are substantially inadequate to satisfy the public need for the transportation of passengers requiring non-emergency medical transportation services and Medicaid non-medical transportation services within and between Larimer and Weld Counties.  
63. Applicant has failed in its burden of proof to demonstrate that it possesses the operational, managerial, and financial fitness to operate the requested call-and-demand taxicab service.  The statements in and attachments to the Application, as amended, failed to address the following specific guidelines for taxicab service:  (1) there was no discussion of a minimum size of taxicab operations required to provide the proposed service and, if such a minimum does exist, conceptually what is the approximate magnitude for the markets in Larimer and Weld Counties: (2) there was no discussion of Applicant’s capitalization, access to capital, cash balances, and projected financial health over the near future will be sufficient to finance the proposed additional call-and-demand taxicab service; (3) Applicant failed to address whether its management has any managerial competence and experience in the taxicab industry sufficient to operate the proposed additional call-and-demand taxicab service; (4) there was no discussion of whether Applicant’s fixed physical facilities, such as office space and maintenance garages, will be adequate to operate the proposed additional call-and-demand taxicab service; and (5) Applicant failed to address whether Applicant has obtained, or has a plan to obtain, the appropriate licenses and equipment necessary to operate a radio dispatch system for the proposed call-and-demand taxicab service.  See Decision No. C14-0996 and Decision No. C08-0933.  
64. The ALJ finds that Applicant has failed to prove by a preponderance of the evidence that there is a public need for the proposed call-and-demand taxicab service and that Applicant possesses the operational, managerial, and financial fitness to provide the proposed transportation of passengers in call-and-demand taxicab service between all points in the Counties of Larimer and Weld, Colorado, when restricted as set forth in Paragraph II. 35 supra.
Applicant has failed to demonstrate that the restrictive amendment to the authority sought for call-and-demand taxicab service is understandable and administratively enforceable.  A good example of the difficulties for administrative enforceability by the Commission’s Transportation Staff is provided by Rule 6253, 4 CCR 723-6.  First, the proposed taxicab service authority, as restricted,
 would allow Applicant to pick up multiple passengers from the various locations and agencies listed in Paragraph II.46 supra, resulting in multiple loading. See Rule 6253(a), 4 CCR 723-6.
  There is no evidence that Applicant has any plan about how to comply with Rule 6253(a), 4 CCR 723-6, on multiple loading, when the first passenger does not agree to multiple loading.  The Transportation Staff would also have a difficult, if not impossible, task to determine whether the first passenger occupying the taxicab for each trip had agreed to the multiple loading.  Second, since there is no evidence that Applicant’s vehicles will have meters, if the first passenger in the vehicle on each trip agreed to multiple loading, Applicant would not be able to give her or him the discounted fare required by Rule 6253(a)(II), 4 CCR 723-6.  Third, for each trip from a specific location, Rule 6253(b), 4 CCR 723-6,
 requires that the taxicab carrier ensure that the transportation will be by the shortest route.  There is no evidence that Applicant has any plan about how to comply with Rule 6253(b), 4 CCR 723-6.  


65. Fourth, Rule 6253(c), 4 CCR 723-6,
 sets forth service quality requirements for taxicab trips.  There is no evidence that Applicant has any plan about how to comply with Rule 6253(c), 4 CCR 723-6.  The Transportation Staff would also have a difficult, if not impossible, task to determine whether Applicant has complied with these service quality requirements.  
66. Another good example of the difficulties for administrative enforceability by the Commission’s Transportation Staff is provided by Rule 6256, 4 CCR 723-6,
 regarding record keeping by taxicab service carriers.  If the Commission were to grant Applicant its request for authority to provide transportation of passengers both in call-and-demand taxi service and call-and-demand charter service, the additional burdens of taxicab record keeping would be imposed on Applicant.  There is no evidence that Applicant has any plan about how to comply with these additional record keeping requirements in Rule 6256, 4 CCR 723-6.  Moreover, when Transportation Staff audits Applicant’s compliance with Commission rules, commingling of charter service and taxicab service records would impose a difficult and time-consuming burden on Staff.  This would result in even greater difficulties for administrative enforcement by the Staff.  
67. Without evidence of any plans by Applicant to comply with the specific requirements of the Taxicab Rules, the proposed restrictive amendment is not understandable as to the proposed call-and-demand taxicab service.  Consistent with the findings and discussion in this Section of this Decision, the ALJ finds that the proposed restrictive amendment as to the proposed call-and-demand taxicab service is not administratively enforceable.  
68. The ALJ will deny the portion of the Application, as amended, that requests authority to operate as a common carrier by motor vehicle for hire to provide transportation of passengers in call-and-demand taxicab service between all points in the Counties of Larimer and Weld, Colorado, when the authority is restricted (1) to Non-Emergency Medical Transportation (NEMT) services for Veyo Logistics (formerly known as Total Transit) and (2) to Medicaid Non Medical Transportation (NMT).
69. Based upon the foregoing findings and conclusions, the Application, as amended, will be granted in part and denied in part.  
70. The evidentiary hearing scheduled for August 1 and 2, 2017 will be vacated.

71. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.

III. ORDER

A. It Is Ordered That:

1. Consistent with the findings and discussion in this Decision, the Application for a Certificate of Public Convenience and Necessity (Certificate) to operate as a common carrier by motor vehicle for hire filed by Heart & Soul Paratransit LLC (Applicant) on February 23, 2017, is granted in part and denied in part.  

2. Consistent with the findings and discussion in this Decision, the Application of Heart & Soul Paratransit LLC for a Certificate to operate as a common carrier by motor vehicle for hire to provide transportation of passengers in call-and-demand taxicab service is denied. 

3. The Application of Heart & Soul Paratransit LLC for a Certificate to operate as a common carrier by motor vehicle for hire, as restrictively amended, is granted to provide:
Transportation of 
Passengers 

In call-and-demand charter service 

Between all points in the Counties of Larimer and Weld, State of Colorado.

RESTRICTIONS:  

(A)
Restricted to Non-Emergency Medical Transportation (NEMT) services for Veyo Logistics (formerly known as Total Transit); and 
(B)
Restricted to Medicaid Non Medical Transportation (NMT).  
4. The intervention as of right of Estes Valley Transport, Inc. (Estes Valley) is deemed to be withdrawn, and Estes Valley is dismissed as a Party to this proceeding.  

5. The evidentiary hearing scheduled for August 1 and 2, 2017 is vacated.

6. Upon compliance with the requirements in Ordering Paragraph No. 9, Heart & Soul Paratransit LLC will be issued a Certificate of Public Convenience and Necessity (CPCN) to operate as a common carrier by motor vehicle for hire for the transportation of passengers.   

7. The complete authority under the CPCN to be issued to Heart & Soul Paratransit LLC shall be as set forth in Appendix A attached to this Decision.

8. Heart & Soul Paratransit LLC shall operate in accordance with all applicable Colorado laws and Commission rules.  
9. Heart & Soul Paratransit LLC shall not commence operation under the authority granted in this Decision until it has complied with the requirements of Colorado law and Commission rules, including without limitation:  

(a)
causing proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission; 

(b)
paying to the Commission, the motor vehicle fee ($45) for each vehicle 
to be operated under authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement; 

(c)
having an effective tariff on file with the Commission.  Applicant shall file an advice letter and tariff on not less than ten days’ notice.  The advice letter and tariff shall be filed as a new Advice Letter proceeding and shall comply with all applicable rules.  In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date.  (Additional tariff information can be found on the Commission’s website at colorado.gov/dora/puc and by following the transportation common and contract carrier links to tariffs)]; and

(d)
paying the applicable issuance fee ($5).

10. If Heart & Soul Paratransit LLC does not cause proof of insurance or surety bond to be filed, pay the appropriate motor vehicle fees, file an advice letter and proposed tariff, and pay the issuance fee within 60 days of the effective date of this Decision, then the grant of the CPCN shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within 60 days of the effective date of this Decision. 

11. The Commission will notify Heart & Soul Paratransit LLC in writing when the Commission’s records demonstrate compliance with the requirements in Ordering Paragraph No. 9.  
12. Proceeding No. 17A-0119CP is closed. 
13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
14. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

15. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

16. This Decision shall be effective on its Mailed Date.
	(S E A L)
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�  Pursuant to § 40-6-109.5(2), C.R.S., therefore, the Commission’s decision in this proceeding shall be issued no later than 210 days after the Application was deemed complete, or no later than November 22, 2017.  


�  Pursuant to two deficiency letters sent by Staff of the Commission, and prior to issuance of the Commission’s Notice, the Applicant filed two amendments to the application and the statement of authority sought.  The Notice issued on March 20, 2017 captures the scope of authority sought, as amended by the first two amendments.  


�  See Petition for Intervention, pages 1 and 2, and Certificate PUC No. 54696 attached thereto.


�  Fifth Amendment to the Application, filed on April 18 2017, § 10, page 3 of 7.  While the Fifth Amendment requests authority for call-and-demand “taxi service,” Colorado statues and Commission rules applicable to motor carriers use the term “taxicab service.”  See e.g. § 40-10.1-203(b)(II)(C), C.R.S.; Rule 6201(r) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  For the sake of clarity, this Decision will hereinafter refer to this service as “taxicab service.”  


�  Section 13-1-127(1)(a), C.R.S.


�  As pertinent here, § 13-1-127(2.3)(c), C.R.S., states that a “person in whom the management of a limited liability company is vested or reserved” shall be “presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]”


�  Decision No. R17-0365-I, ¶¶ I.A.12 and 13, page 5.


�  Since the ten-day deadline under Rule 1405(k) fell on Saturday, April 29, 2017, the deadline was extended by operation of law until the next business day, or until Monday, May 1, 2017.  Section 40-6-121, C.R.S.


�  In rendering this Decision, to the extent the ALJ has relied on documents and information about Applicant contained in the Commission’s files, the ALJ takes administrative notice of such documents and information pursuant to Rule 1501(c) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  Rule 1501(c) provides in pertinent part that:  “The Commission may take administrative notice of general or undisputed technical or scientific facts; of state and federal constitutions, statutes, rules, and regulations; of tariffs, price lists, time schedules, rate schedules, and annual reports; of documents in its files; of matters of common knowledge, matters within the expertise of the Commission; and facts capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.”


�  None of these statutory exceptions apply to the new authority sought in the Application in this Proceeding.  


�  This subsection does not apply to the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, which are governed by a different manner of regulation.  See § 40-10.1-203(b)(II)(C), C.R.S.  This subsection does apply to Larimer and Weld Counties, Colorado.  


�  Certificate of Fact of Good Standing filed with the Commission on March 20, 2017.


�  See § 40-10.1-301(7) and (8), C.R.S.; Rule 6300 et seq. of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  


�  See Rule 6201(g) and 6203 of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  


�  See § 40-10.1-301(9), (10), and (11), C.R.S., which became effective on May 20, 2016.  A Medicaid Client Transport (MCT) permit holder “transports passengers who are recipients of medicaid … and are being transported under a medicaid nonemergent medical transportation contract or a medicaid nonmedical transportation contract.”  § 40-10.1-301(9), C.R.S.  Applicant’s MCT permit number (MCT-0001) reveals that it was the first motor carrier to be issued a limited regulation MCT permit under the new statute.  


�  Fifth Amendment to the Application, filed on April 18 2017, §§ 9 and 10, page 3 of 7.


�  Fifth Amendment to the Application, filed on April 18 2017, § 11, page 4 of 7.  Neither the original Application nor any of the amendments attached the referenced letters and contracts.  


�  Fifth Amendment to the Application, filed on April 18 2017, § 12, page 4 of 7, and § 13, page 5 of 7; original Application, § 12 extension.    


�  Fifth Amendment to the Application, filed on April 18 2017, § 10(d), page 4 of 7.  


�  Fifth Amendment to the Application, filed on April 18 2017, § 12, page 4 of 7; Application, filed on February 23 2017, Attachments.    


�  Fifth Amendment to the Application, filed on April 18 2017, § 14, page 5 of 7; Application, filed on February 23 2017, § 14 Attachment.    


�  Fifth Amendment to the Application, filed on April 18 2017, § 12, page 4 of 7; Application, filed on February 23 2017, Attachments.  Neither the original Application nor any of the amendments attached the referenced contracts.  


�  Fifth Amendment to the Application, filed on April 18 2017, §§ 9 and 10, page 3 of 7.


�  The ALJ takes administrative notice of data in Commission files showing that Larimer County has a population density of 115.2 people per square mile, while Weld County has a population density of 63.3 people per square mile, based on 2010 census data.  If Applicant’s request for call-and-demand taxicab authority were granted, Rule 6254 would apply to its operations.  


�  As stated in Paragraph II. 35 supra, the restrictions would limit the taxicab service:  (1) to Non-Emergency Medical Transportation (NEMT) services for Veyo Logistics (formerly known as Total Transit) and (2) to Medicaid Non Medical Transportation (NMT).


�  Rule 6253(a) provides:


Multiple loading. 


(I) No taxicab carrier or taxicab driver shall engage in multiple loading from a common point of origin or from separate locations if the taxicab driver receives the second request for service via the taxicab company’s dispatch system, unless the first passenger occupying the taxicab agrees to multiple loading. 


(II) If the first passenger agrees to the multiple load, the taxicab driver shall advise the first passenger that the meter charge from his/her origin to destination will be reduced by the percentage named in the taxicab carrier’s tariff. The taxicab driver shall also advise the second passenger that the meter charge from his/her origin to destination will reduced by the percentage named in the taxicab carrier’s tariff.  


�  Rule 6253(b) provides:


A taxicab carrier shall ensure that passenger transportation shall be by the shortest possible route between the origin and destination; provided, however, that a passenger may agree to an alternate route or designate the route he or she wishes to travel, if the taxicab carrier has first advised the passenger regarding the extent of deviation from the shortest possible route.


�  Rule 6253(b) provides in part:


(c)	When a customer calls a taxicab carrier for service, the taxicab carrier shall request a phone number or email address from the passenger and give an estimated time of pickup. Unless its effective tariff specifies a different time, the taxicab carrier shall arrive at the pickup location within 30 minutes from the time the customer first requested service or within five minutes of a time call, whichever is applicable.


�  Rule 6256 provides:


(a)  A taxicab carrier shall maintain in its files, for a minimum of one year from the date a customer requested service, the following data for each trip: 


(I) the taxicab number; 


(II) the driver's name; 


(III) the date and time of the customer's request for service; 


(IV) the address, date, and time of the customer's pickup; and 


(V) the address of the customer's destination. 


(b)  If multiple loading is applicable for a given trip, then the data shall reflect the requirements of this rule for each party involved in the multiple loading trip.
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