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I. STATEMENT

A. Procedural history

1. This Proceeding was commenced on March 9, 2017 by the issuance of Civil Penalty Assessment or Notice of Complaint to Appear (CPAN) No. 117777 to Red’s Towing (Red’s Towing or Respondent.)  

2. The CPAN issued on March 9, 2017 cites Respondent for violating Rule 6512(a) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 (2014), in Denver, Colorado, for “Failure to immediately accept payment of the drop charge, towing, storage, and release charges if payment is offered in cash or valid major credit card (Invoice #89444).”  CPAN at 1.

3. A copy of the CPAN, including an advisement describing four options that Respondent has to resolve this civil penalty assessment notice, was served on Respondent by United States Certified Mail.  The Commission’s files reveal that the CPAN was delivered and “Left with individual” on March 9, 2017.  CPAN at 3-4, USPS Tracking Email Update.

4. On April 4, 2017, Counsel for the Staff of the Public Utilities Commission of the State of Colorado (Staff) entered their appearance.  

5. The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held April 5, 2017.  The undersigned ALJ was assigned to hear this CPAN.

6. The Parties to this Proceeding are the Staff and Red’s Towing.  Both are represented by legal counsel.  

7. Decision No. R17-0304-I (Mailed on April 18, 2017) inter alia set an evidentiary hearing in this Proceeding for June 7, 2017 at 9:30 a.m. at the Commission and established a procedural schedule for Staff and Red’s Towing to file, and to serve on the other Party and its counsel, their respective lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits to be offered at the hearing.  

8. On May 3, 2017, Staff filed, and served on Respondent and its counsel, its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it would offer into evidence at the hearing.  

9. On May 19, 2017, the Parties filed in one pleading a Joint Notice of Settlement in Principle and Joint Motion to Stay Proceedings and Vacate Hearing.  The Parties stated that they have reached a settlement agreement in principal and are in the process of preparing and finalizing the written settlement documents.  The Parties anticipated filing a Joint Motion to Approve the Stipulation and a fully-executed Settlement Agreement within three weeks.  

10. Decision No. R17-0413-I (Mailed on May 22, 2017) granted the Joint Motion to Stay Proceedings and Vacate Hearing, stayed the remaining procedural deadlines, and vacated the hearing set for June 7, 2017.  The Decision also ordered the Parties to file a Joint Motion to Approve the Stipulation and a fully-executed Settlement Agreement not later than June 9, 2017.

11. On June 1, 2017, the Parties filed their Joint Motion to Approve Stipulation and Settlement Agreement and to Waive Response Time, as well as a fully-executed Stipulation and Settlement Agreement (Settlement Agreement).  

B. The Stipulation and Settlement Agreement

12. The Settlement Agreement states that it resolves all matters that were raised, or could have been raised, in this Proceeding relating to the issues specifically identified and addressed in the CPAN.
  

13. David Widhalm, the owner of Respondent Red’s Towing, represented that he has the authority to enter into a settlement on behalf of Respondent.  

14. Respondent admitted liability for all the violations cited in the CPAN.

15. Respondent agreed to comply with all Colorado and federal statutes, regulations, and rules concerning immediately accepting payment of the drop charge, towing, storage, and release charges if payment is offered in cash or by valid major credit card, in accordance with Rule 6512(a) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  
16. In consideration of Respondent’s admission of liability, Staff agreed to reduce the amount of the civil penalty from $316.25 to $200.00, which Staff concluded serves the public interest.  The settled amount of $200.00 consists of a $173.51 civil penalty, plus a 15 percent surcharge of $26.09 pursuant to § 24-34-108, C.R.S.

17. In agreeing to the reduced civil penalty, Staff took into account the following six mitigating factors, as prescribed in Rule 1302(b) of the Rules of Practice and Procedure, 4 CCR 723-1:   

a)
Respondent acknowledges wrongdoing.
b)
Respondent is a single owner.
c)
Respondent has agreed to accept payment of the drop charge, towing, storage, and release charges when payment is offered in cash or valid major credit card in accordance with 4 CCR 723-6-6512(a).
d)
Respondent has refunded the consumer, Mauro Rey, three hundred 
seventy-five [dollars] ($375.00) associated with Respondent's towing of Mr. Rey's vehicle on December 31, 2016.  Respondent admits the maximum level of culpability for the single violation of 4 CCR 723-6-6512(a) in the CPAN.
e)
Respondent engaged Staff in settlement discussions and has been cooperative with Staff.
f)
Assessing Respondent a civil penalty of $200.00 under the terms is sufficient motivation for Respondent to remain in compliance with the Public Utilities Laws and Commission Rules on a going forward basis.

18. Respondent agreed to pay the total civil penalty amount of $200.00 within 15 days of the Commission’s final order approving this settlement agreement.

19. If Respondent fails to make the payment when due, Respondent shall be liable for the full civil penalty amount of $316.25, which will be due immediately.
  

20. Respondent agreed further that if, during any investigation(s) conducted by Staff within 12 months of the date of the Commission’s final decision in this proceeding, the Commission finds any violation of rules or statutes regarding Respondent's failure to accept payment of the drop charge, towing, storage, and release charges in cash or by valid major credit card when payment is offered in accordance with Rule 6512(a), 4 CCR 723-6, Respondent shall be liable for the full civil penalty amount of $316.25, less any payments made.  In the event this term of the Settlement Agreement is invoked, the remaining balance of the full civil penalty will be due immediately.  Respondent and Staff agreed that the specific intent of this provision is to prevent further violations of the Public Utilities Laws and Commission Rules.
  

21. Respondent also agreed that its failure to complete its payment obligations as set forth in this Agreement shall also be deemed a waiver by Respondent of any and all rights to file exceptions and/or a request for rehearing, reargument, and reconsideration, or to file any other form of appeal.
  
22. The Settlement Agreement was signed on June 1, 2017, on behalf of the Staff by Cliff Hinson, Manager, Investigation and Compliance, and by David Widhalm on behalf of Red’s Towing.  Counsel for each Party approved the Settlement Agreement as to form.

II. FINDINGS AND CONCLUSIONS

23. The Commission encourages the settlement of contested proceedings.  Rule 1408 of the Rules of Practice and Procedure, 4 CCR 723-1.  

24. Respondent Red’s Towing holds PUC Permit No. T-03965.  Pursuant to that authority, Respondent operates as a towing carrier in intrastate commerce in the State of Colorado.  

25. As a towing carrier in intrastate commerce in the State of Colorado, Respondent is subject to regulation by the Commission (§ 40-10.1-401, C.R.S., and Rule 6500(a) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6), and Respondent can be assessed civil penalties for violations of the Commission’s Towing Carrier Rules of the Rules Regulating Transportation by Motor Vehicle (§§ 40-7-113, 40-7-116, and 40-10.1-401(3)(b), C.R.S., and Rule 6514 of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6).  
26. The CPAN was properly served on Respondent by certified U.S. mail, return receipt requested.  Respondent does not dispute service of the CPAN.  

27. Respondent does not challenge the Commission’s jurisdiction.  The record establishes, and the ALJ finds, that the Commission has subject matter jurisdiction over this Proceeding and personal jurisdiction over Respondent.  

28. The ALJ finds that on January 7, 2017, Red’s Towing violated Rule 6512(a) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, by failing immediately to accept payment of the drop charge, towing, storage, and release charges when payment was offered in cash or by valid major credit card (Invoice #89444), as cited in the CPAN.  
29. In determining whether a reduced civil penalty in this Proceeding is appropriate, the ALJ took into account the six mitigating factors described in Paragraph 3 of the Settlement Agreement, as prescribed in Rule 1302(b) of the Rules of Practice and Procedure, 4 CCR 723-1.
30. The ALJ finds that the negotiated, reduced civil penalty of $200.00, consisting of a $173.51 civil penalty, plus a 15 percent surcharge of $26.09 pursuant to § 24-34-108, C.R.S., is appropriate and not contrary to the public interest.  

31. The ALJ finds that he must interpret and clarify the phrase “will be due immediately,” as used in the Settlement Agreement, in order to avoid any future ambiguities or problems in enforcing the Settlement Agreement, if such enforcement becomes necessary.  The ALJ’s interpretation of this phrase in the Settlement Agreement is not a modification to the Settlement Agreement, but rather a reasonable clarification of this phrase consistent with the stated intent of the Settlement Agreement, and with reasonable commercial practice applicable to payment of funds required by a settlement agreement after a missed payment due date.  

32. The ALJ construes the phrase “will be due immediately,” in Paragraphs 6 and 7 on pages 3 and 4 of the Settlement Agreement, to mean the following:  that within three business days of Red’s Towing missing a payment required by this Decision, Staff must provide meaningful and effective written notice, by a means of Staff’s own choosing, to Red’s Towing that it failed to make the required payment by the required due date and then, within three business days of receipt of Staff’s written notice, Respondent shall be required to tender payment to the Commission of the remaining balance owing on the full amount of the civil penalty due.  

33. As so interpreted and clarified, the ALJ finds and concludes that the Settlement Agreement is just and reasonable and not contrary to the public interest.  

34. The Parties will be ordered to comply with the terms and conditions of the Settlement Agreement and with this Decision.
35. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order. 

III. ORDER

A. The Commission Orders That:  

1. The Joint Motion to Approve Stipulation and Settlement Agreement and to Waive Response Time (Joint Motion), filed by the Staff of the Public Utilities Commission of the State of Colorado (Staff) and Red’s Towing on June 1, 2017, is granted.

2. Response time to the Joint Motion is waived.  

3. Consistent with the findings, discussion, and conclusions in this Decision, the Stipulation and Settlement Agreement between Staff and Red’s Towing, filed on June 1, 2017, as clarified by this Decision, is approved without modification.  

4. Red’s Towing shall comply with all Colorado and federal statutes, regulations, and rules concerning immediately accepting payment of the drop charge, towing, storage, and release charges if payment is offered in cash or by valid major credit card, in accordance with Rule 6512(a) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6.  
5. Consistent with the findings, discussion, and conclusions in this Decision, a reduced civil penalty of $200.00 is assessed on Red’s Towing.  The civil penalty of $200.00 consists of a $173.51 civil penalty, plus a 15 percent surcharge of $26.09 pursuant to 
§ 24-34-108, C.R.S.

6. Red’s Towing shall pay to the Commission the reduced civil penalty of $200.00 within 15 days of the effective date of this Decision if it becomes the Commission’s Decision by operation of law, or within 15 days of the effective date of the Commission’s final Decision approving the Settlement Agreement if that is the case.  

7. If Red’s Towing fails to make the required payment of the reduced civil penalty of $200.00 by the required due date, Respondent shall be liable for the full civil penalty amount of $316.25, which shall be due immediately, as that phrase has been clarified in this Decision.  

8. Red’s Towing shall comply with the terms of the Stipulation and Settlement Agreement, which is attached to this Decision as Appendix A and incorporated herein by reference, and with this Decision.  

9. Staff shall comply with the terms of the Stipulation and Settlement Agreement and with this Decision.  

10. Proceeding No. 17G-0156TO is closed.  
11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
12. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

13. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Stipulation and Settlement Agreement, page 1, ¶ 8 at page 4.  


�  Stipulation and Settlement Agreement, ¶ 4 at page 3.  


�  Stipulation and Settlement Agreement, ¶ 3 at pages 2-3.  


�  Stipulation and Settlement Agreement, ¶ 5 at page 3.  Since the only Parties in this Proceeding signed the Settlement Agreement, and since this Decision approves the Settlement Agreement without modification, this Decision is expected to become an effective decision of the Commission by operation of law on the 20th day after the Mailed Date, pursuant to § 40-6-109(2), C.R.S., or on June 28, 2017.


�  Stipulation and Settlement Agreement, ¶ 6 at page 3.  


�  Stipulation and Settlement Agreement, ¶ 7 at pages 3-4.  


�  Stipulation and Settlement Agreement, ¶ 9 at page 4.  
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