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I. STATEMENT

1. This Proceeding was commenced on March 13, 2017 by the issuance of Civil Penalty Assessment or Notice of Complaint to Appear No. 117960 (CPAN).  The Respondent is RPM Transportation, LLC, doing business as Jake's Mountain Transportation (Respondent).  

2. On March 28, 2017, the Commission set this matter for an evidentiary hearing on June 5, 2017 at 9:00 a.m. in Commission Hearing Room B.

3. On March 29, 2017, by Minute Order, the Commission referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  The undersigned ALJ was assigned to hear this CPAN.  

4. The procedural history of the above captioned proceeding is set out in previous Decisions and is repeated here as necessary to put this Decision into context.
5. The Parties to this Proceeding are Staff of the Colorado Public Utilities Commission (Staff) and Respondent.  

6. A procedural schedule was adopted by Decision No. R17-0254-I (Mailed on March 30, 2017), for Staff and Respondent to file, and to serve on each other, their respective lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits it will present at the hearing.  

7. Decision No. R17-0254-I (¶¶ I.C.12, page 4) advised Respondent that: 

Rule 1201(a), 4 CCR 723-1 of the Rules of Practice and Procedure requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado, except that, pursuant to Rule 1201(b), 4 CCR 723-1, an individual may appear without an attorney:  
(a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found, if a party does not meet the criteria of this Rule, that:  (1) a filing made by non-attorneys on behalf of that party is void and of no legal effect; and (2) a non-attorney may not represent a party in Commission adjudicative proceedings.  …  (Emphasis added.)

8. Decision No. R17-0254-I (¶¶ I.C.15, page 4) advised Respondent that, 
“To proceed in this matter without an attorney, Respondent must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1.”

9. Finally, Decision No. R17-0254-I (see ¶¶ I.C.11 – 20, pages 4 – 6; Ordering Paragraphs II.A. 4 – 6, pages 8 – 9) ordered Respondent, by April 10, 2017, either to obtain legal counsel and to have counsel enter an appearance, or to make a verified (i.e., a sworn) show cause filing satisfying its burden proving that it is entitled to proceed in this case without an attorney, pursuant to Rule 1201(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Respondent did neither by the April 10, 2017 deadline.  

10. As of the date of this Decision, Respondent still has not complied with the requirements of Decision No. R17-0254-I that it either obtain legal counsel to represent the limited liability company or to make a verified (i.e., a sworn) show cause filing satisfying its burden proving that it is entitled to proceed in this case without an attorney, pursuant to Rule 1201(a) of the Rules of Practice and Procedure, 4 CCR 723-1.

11. Pursuant to Respondent’s unopposed written request, Decision No. R17-0390-I (Mailed on May 12, 2017), granted Respondent an extension of time until May 26, 2017 to file, and to serve on Staff and its counsel, its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.

12. Both Decision No. R17-0254-I (¶¶ I.C.19 – 20, pages 5 – 6) and Decision No. R17-0390-I (¶ I.8, page 2) clearly advised and gave notice to Respondent that by its failure to file the verified (i.e., a sworn) show cause filing satisfying its burden proving that it is entitled to proceed in this case without an attorney, pursuant to Rule 1201(a), 4 CCR 723-1, or to file its counsel’s entry of appearance, by April 10, 2017, Respondent is risking adverse findings and conclusions on the merits of this CPAN.   
13. By close of business on Friday May 26, 2017, Respondent failed to file with the Commission its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.  

14. At 8:00 a.m. on May 30, 2017, through the Commission’s E-filing System, Robert P. Meckfessel
 filed on behalf of Respondent a pleading entitled “Respondent’s Exhibits List” and 29 exhibits.  The pleading states that, “The Respondent does not plan on calling any Witnesses.”
  This filing is untimely and is not in compliance with the extension of time granted to Respondent in Decision No. R17-0390-I.

15. At 2:55 p.m. on May 30, 2017, through the Commission’s E-filing System, Mr. Meckfessel filed on behalf of Respondent an Unopposed Motion to Amend Respondent’s Exhibit List (Motion), an Updated Exhibits List, and a copy of Exhibit F1a – Business Offering for Jake’s Mountain Shuttle.  The Updated Exhibits List again states that, “The Respondent does not plan on calling any Witnesses.”
  

16. In the Motion, Respondent advises that Exhibit F1a, as well as a copy of Exhibit F1a, was inadvertently omitted from the original Respondent’s Exhibits List when it was filed with the Commission.  Respondent advises that a copy of Exhibit F1a – Business Offering for Jake’s Mountain Shuttle, has been served on Staff’s counsel along with the Motion.  

17. The Motion reports that Mr. Meckfessel conferred with counsel for the Staff regarding the Motion and that Staff does not oppose the Motion.  The Motion, therefore, complies with Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1.

18. The Motion complies with Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1, and is not contested by Staff.  Because the Motion is unopposed, the usual response time to the Motion will be waived, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1.  

19. The ALJ hesitates to grant the Motion because Mr. Meckfessel has disregarded, and failed to comply with, previous Decisions of this Commission that:  (1) ordered Respondent to file a verified (i.e., sworn) show cause statement satisfying its burden to prove that it is entitled to proceed in this case without an attorney, pursuant to Rule 1201(a), 4 CCR 723-1, or to file its counsel’s entry of appearance, by April 10, 2017; and (2) on or before May 26, 2017, to file and to serve on Staff and its counsel Respondent’s list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it plans to offer into evidence at the hearing.  Since the evidentiary hearing is scheduled for June 5, 2017 at 9:00 a.m. in a Commission Hearing Room, since the Motion is unopposed, and because Mr. Meckfessel apparently served counsel for Staff with the Motion and the additional exhibit, Staff will suffer no actual prejudice.  

20. The ALJ will reluctantly grant the Motion.  Respondent will be granted permission to amend its Exhibit List to add Exhibit F1a – Business Offering for Jake’s Mountain Shuttle.  

21. By granting the Motion, however, the Parties should understand that the ALJ has not ruled on the admissibility of any exhibits, including Exhibit F1a or of any other of the 29 exhibits that Mr. Meckfessel filed through the Commission’s E-filing System on May 30, 2017.  All exhibits that may be offered into evidence by either Party during the hearing must be properly identified, authenticated, and offered pursuant to the Colorado Rules of Evidence and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  

22. Respondent is again advised and on notice that: (1) to proceed in this matter without an attorney, Respondent must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1; and (2) by its failure to file the verified (i.e., a sworn) show cause filing satisfying its burden proving that it is entitled to proceed in this case without an attorney, pursuant to Rule 1201(a), 4 CCR 723-1, or to file its counsel’s entry of appearance, by April 10, 2017, Respondent is risking adverse findings and conclusions on the merits of this CPAN.  
23. The Parties are advised and on notice that the procedural advisements set forth in Decisions No. R17-0254-I and R17-0390-I continue to be in effect and to apply to the Parties.   

II. ORDER

A. It Is Ordered That:

1. The Unopposed Motion to Amend Respondent’s Exhibit List filed on May 30, 2017, by RPM Transportation, LLC, doing business as Jake's Mountain Transportation (Respondent) is granted.

2. Respondent is granted permission to amend its Exhibit List to add Exhibit F1a – Business Offering for Jake’s Mountain Shuttle.  

3. The procedural advisements set forth in Decision No. R17-0254-I and Decision No. R17-0390-I shall continue to be in effect and to apply to the Parties.

4. This Decision shall be effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� Mr. Meckfessel does not claim to be an attorney, and he is not listed with the Colorado Supreme Court’s Office of Attorney Regulation as an attorney licensed to practice law in the State of Colorado.


� Respondent’s Exhibits List, page 2.


� Updated Respondent’s Exhibits List, page 2.
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