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I. STATEMENT

A. Application.
1. On March 22, 2017, Jefferson County Emergency Communications Authority (JCECA or Applicant) filed an application for an emergency telephone surcharge increase pursuant to § 29-11-102(2)(b), C.R.S.  On the same date, JCECA also filed a Motion to waive Rules 2002(d) and 2147(b) of the Commission’s Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2; to approve an alternative form of notice and the proposed notice, and to waive response time to the motion (Motion for Alternative Form of Notice).  
2. JCECA is a governing body as defined in § 29-11-101(4), C.R.S., providing 911 service in Jefferson County and the City and County of Broomfield.  
3. On March 23, 2017, the Commission issued a Notice of Application Filed, giving notice of filing of the instant application and setting a period of 30 days, or to and including April 24, 2017, for interested persons to intervene.
  The Trial Staff of the Commission (Staff) had an additional seven days within which file intervention pleadings. 
4. By Decision No. C17-0245-I (mailed on March 29, 2017), the Commission granted JCECA’s Motion for Alternative Form of Notice, with two modifications to the language in the proposed Notice.
     

5. On April 18, 2017, Applicant filed an affidavit regarding notice of the Application, including copies of Proofs of Publication of the Notice in The Golden Transcript and the Broomfield Enterprise, two newspapers of general circulation in its service area.

6. On May 3, 2017, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  This Proceeding was subsequently assigned to the undersigned ALJ.  

B. Interventions.  

1. Intervention as of Right.  

7. On April 25, 2017, Staff filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing.  In accordance with Rule 1007(a) of the Rules of Practice and Procedure, 4 CCR 723-1, Staff identified the Trial Advocacy Staff members and the Advisory Staff members, as well as the issues Staff intended to address.  Staff also requested an evidentiary hearing.  Staff is an Intervenor as of right and is a Party in this Proceeding, 

2. Motion to Intervene.  

8. On April 19, 2017, the Board of County Commissioners of Jefferson County (the County) filed an Entry of Appearance and Motion to Intervene (Motion to Intervene).  In support of permissive intervention, the County advises that it is a party to JCECA’s founding intergovernmental agreement (IGA), which was modified on March 19, 2017 to permit JCECA to seek an increase in the emergency telephone charge above $0.70 per service user per month.  (Motion to Intervene, ¶ 2, page 1.)  After setting forth its arguments that the proposed increase in the emergency telephone charge to $1.20 per service user per month – by $0.50 – is more than the amount needed, the County proposes that the monthly charge be set at $0.95.  (Motion to Intervene, ¶¶ 6-10, pages 2-3.)  The County does not explicitly request an evidentiary hearing on the Application.  

9. Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1, defines the minimum criteria for motions requesting permissive intervention in Commission proceedings and, as relevant to this Proceeding, requires that: 
A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  … Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.  …  
(Emphasis added.)

10. In order to satisfy the requirements of Rule 1401(c), the County provides the following arguments:  

a) The County seeks intervention in this matter to assist the Commission by providing comment, information, and analysis as it decides the issues raised by the Application related to the JCECA's request for a fifty cent ($.50) increase in the emergency telephone charge.  
(Motion to Intervene, ¶ 4, page 1.)  
b) As the Application addresses an increase in the emergency telephone charge within the county, Jefferson County has a clear and substantial interest and will be plainly affected by any decision made by this Commission in this docket.  
(Motion to Intervene, ¶ 5, page 2.)  
11. On May 2, 2017, JCECA filed a Response in Opposition to the Motion to Intervene Filed by the Board of County Commissioners of Jefferson County (Response), urging the Commission to deny permissive intervention to the County.  JCECA summarizes the process by which the IGA was amended to permit it to seek an increase in the emergency telephone charge above $0.70, and notes that 18 of the 24 parties to the IGA responded with 16 parties approving the amendment.  The County did not approve the amendment.  Exhibit A to the Response is a letter sent by counsel for JCECA to the County and the Jefferson County Sheriff proposing the modification of the IGA, in which it noted three times the proposed increase in the emergency telephone charge from $0.70 to $1.20 per service user per month.  (Response, ¶ 1 and Fn. 3, page 1, and Exhibit A.)  

12. In its Response, JCECA argues that the County has failed to satisfy 
the requirements of Rule 1401(c), because the interest asserted by the County quoted in Paragraph B.2.10.(a) above is not a “pecuniary or tangible interest.”  Hence, according to JCECA, the County failed to demonstrate a pecuniary or tangible interest that would be substantially affected by this Proceeding.  JCECA also argues that the County’s interest is merely a policy interest, which under Rule 1401(c) is an insufficient basis to intervene.  (Response, ¶¶ 5 through 7 and 10 and 11, pages 2, 3 and 4.)  

13. The Commission’s determination of whether to grant a motion for permissive intervention is a fact-specific inquiry based upon the assertions of interests stated in the motion.
  

14. The motion for permissive intervention must relate the movant’s demonstrated substantial pecuniary or tangible interest in the proceeding.  Then the movant must demonstrate that those demonstrated interests (e.g., as opposed to other interests of an organization) may be substantially affected and not otherwise represented.  The movant should also demonstrate that it is positioned to represent those interests in order to advance a just resolution of the proceeding.
  

15. The ALJ finds that the Motion to Intervene fails to satisfy the standards required by Rule 1401(c), 4 CCR 723-1, because the County has not asserted sufficient facts to demonstrate that this Proceeding may substantially affect the pecuniary or tangible interests of the County.  The obvious fact that the Application seeks an increase in the emergency telephone charge within Jefferson County does not by itself demonstrate that the County has a pecuniary or tangible interest that may be substantially affected by this Proceeding.  The County does not assert that it is a service user that would pay the increased emergency telephone charge, if approved.  Indeed, JCECA points out that the County is exempt from paying emergency telephone charges in accordance with § 29-11-102(3), C.R.S.  Moreover, the Motion to Intervene does demonstrate that the County has a subjective, policy, or academic interest in this Proceeding, which under Rule 1401(c) is not a sufficient basis to grant a motion for permissive intervention.  

16. Finally, JCECA argues that the County lacks standing to intervene on behalf of the effect on the interests of the citizens within Jefferson County.  (Response, ¶¶ 8 and 9, page 3.)  However, the Motion to Intervene does not assert that the County’s intervention is intended to represent its citizens who would pay the increased emergency telephone charge, if approved.  Therefore, it is unnecessary to reach or to decide this issue in ruling on the Motion to Intervene.  
17. For the reasons discussed above, the Motion to Intervene will be denied.  

18. The County has stated that it sought intervention “to assist the Commission by providing comment, information, and analysis.…”  (Motion to Intervene, ¶ 4, page 1.)  For that reason, the County will be permitted to participate as amicus curiae in this Proceeding.  Under Rule 1200(c) of the Rules of Practice and Procedure, 4 CCR 723-1, an amicus curiae is a non-party to a proceeding who wants to present a legal argument to assist the Commission in arriving at a just and reasonable determination.  Through participation as amicus curiae, the County will be able to represent its demonstrated interests in a manner useful to the Commission.  
19. Applicant and Staff are the Parties to this Proceeding, and each is a Party.
C. Procedural Schedule and Hearing Dates.
20. Staff requests an evidentiary hearing.  It is, therefore, necessary to establish a procedural schedule and to schedule an evidentiary hearing date in this Proceeding.  In addition, it is necessary to address issues pertaining to discovery and to the treatment of information claimed to be confidential.  To accomplish this, the ALJ will order counsel for JCECA to consult with counsel for Staff and then to make, not later than May 31, 2017, a filing that:  (a) contains a procedural schedule, including hearing dates, that is acceptable to the Parties; and (b) addresses the issues discussed below.  The ALJ will order the Staff and its counsel to cooperate with JCECA and its counsel with respect to this filing.  
21. The procedural schedule in the May 31, 2017 filing must contain at least the following:  (a) the date by which Applicant will file its direct testimony and attachments; 
(b) the date by which the Staff will file its answer testimony and attachments; (c) the date by which Applicant will file its rebuttal testimony and attachments; (d) the date by which each Party will file its corrected testimony and attachments; (e) the date by which each Party will file its prehearing motions, including (without limitation) dispositive motions, motions in limine, and motions to strike;
 (f) the date for the final prehearing conference, if the Parties believe such a conference is necessary; (g) the date by which the Parties will file any stipulation
 and any settlement
 reached;
 (h) the dates for the evidentiary hearing; and (i) the date by which each Party will file its post-hearing statement of position,
 which will be simultaneous (that is, absent further order, no response will be permitted to statements of position).  
22. In considering proposed hearing dates, the Parties are reminded that, absent an enlargement of time or a waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter must be issued on or before November 29, 2017.  To allow time for a recommended decision, exceptions, response to exceptions, and a Commission decision on exceptions, the hearing in this matter must be concluded not later than August 11, 2017.
  
23. Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, governs discovery.  If the procedures and timeframes contained in Rule 1405, 4 CCR 723-1, are not adequate, the May 31, 2017 filing must contain:  (a) any modifications or special provisions that the Parties wish the ALJ to consider ordering with respect to discovery; and (b) an explanation of the need for each proposed modification or special provision.  
24. The Parties are advised and are on notice that, subject to Rules 1100 and 1101, 4 CCR 723-1, the ALJ will require a Party propounding discovery to serve the discovery requests on all Parties and will require a Party responding to discovery to serve the discovery responses on all Parties.  Discovery requests served the day before non-business days (e.g., weekends and State holidays) must be served by 3 p.m. in order to be considered served that day, or otherwise they will be deemed served the next business day.  The Parties are advised and are on notice that these requirements are effective on the date this Interim Decision is mailed.  

25. Rules 1100 and 1101, 4 CCR 723-1, govern the treatment of information claimed to be confidential.  If the procedures and timeframes contained in Rules 1100 and 1101, 4 CCR 723-1, are not adequate, the May 31, 2017 filing must contain:  (a) any special provisions that the Parties wish the ALJ to order with respect to treatment of information claimed to be confidential; and (b) an explanation of the need for each proposed special provision.  
26. The Parties may include additional matters in the May 31, 2017 filing.  
27. The Parties are advised and are on notice that, if a proposed procedural schedule does not permit the Commission to issue a decision in this Proceeding by November 29, 2017, JCECA must be prepared to address how the § 40-6-109.5, C.R.S., timeframe for the Commission’s decision will be addressed.  

28. After the May 31, 2017 filing is received, the ALJ will promptly issue an Interim Decision scheduling the evidentiary hearing; establishing the procedural schedule; and addressing other pertinent matters.  
29. The Parties are advised and are on notice that if Applicant fails to make the May 31, 2017 filing timely, the ALJ will schedule the evidentiary hearing and will establish the procedural schedule without further input from the Parties.  
II. ORDER

A. It Is Ordered That: 

1. The Motion to Intervene filed by the Board of County Commissioners of Jefferson County (the County) on April 19, 2017, is denied.
2. The County will be permitted to participate as amicus curiae in this Proceeding, pursuant to Rule 1200(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 (2015).
3. The Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing filed on April 25, 2017, by the Trial Staff of the Commission (Staff) is acknowledged.  
4. Not later than May 31, 2017, the Jefferson County Emergency Communications Authority (Applicant) shall make a filing that complies with the requirements of ¶¶ I.C.20-22 of this Interim Decision.  

5. The Staff and its counsel shall cooperate with Applicant and its counsel in the negotiation and preparation of the filing required by Ordering Paragraph No. 4.  

6. Consistent with the discussion above, if Applicant fails to make the filing required by Ordering Paragraph No. 4 on or before May 31, 2017, the Administrative Law Judge, without further input from the Parties, will schedule the evidentiary hearing and establish the procedural schedule.  

7. This Interim Decision is effective on its Mailed Date. 
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Since the 30-day deadline for filing intervention pleadings fell on Saturday, April 22, 2017, the deadline was extended by operation of law until Monday, April 24, 2017.  Section 40-6-121, C.R.S.


�  The Commission ordered that, prior to publication, a title be added to the notice and that the third paragraph of the notice be modified as follows: “The ETC is imposed monthly on each wireline, wireless, and VoIP telephone with a billing address in JCECA’s service area,  which includes Jefferson County and the City and County of Broomfield.”  Decision No. C17-0245-I, Ordering Paragraph No. 2, page 3.  


�  Decision No. C14-1103, ¶ I.B.10, page 4 (mailed on September 12, 2014) in Proceeding �No. 14A-0491G.


�  Decision No. R13-1207-I, ¶ I.B.10, page 3 (mailed on September 26, 2013) in Proceeding �No. 13A-0836E.


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least ten days before commencement of the hearing.  


�  Rule 1407, 4 CCR 723-1, governs stipulations.  


�  Rule 1408, 4 CCR 723-1, governs settlements.  


�  This date must be at least five business days before the first day of hearing.  


�  In light of the November 29, 2017 date for the Commission’s decision, the date for filing simultaneous statements of position can be no later than 14 calendar days following the conclusion of the evidentiary hearing.  


� To assist the Parties in selecting proposed hearing dates, as of the date of this Interim Decision, the ALJ is not available for this hearing on August 1 and 2, 2017.
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