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I. STATEMENT
A. Summary

1. This interim decision schedules a hearing to take public comment concerning the application described in the caption above filed by the Regional Transportation District (RTD) and BNSF Railway Company (BNSF) (Jointly, Applicants) on December 8, 2016 (Application), and amended as described in Interim Decision No. R17-0231-I issued in this proceeding on March 22, 2017.  
B. Background
2. On 
December 8, 2016, RTD and BNSF filed the Application.  On March 14, 2017, RTD filed a Motion to Amend the Application, which the undersigned Administrative Law Judge granted on March 22, 2017.
  

3. The Application, as amended, makes three separate requests.  First, Applicants request authority to abolish the at-grade crossing at the Riverside Cemetery entrance in the City and County of Denver, State of Colorado.  According to Applicants, abolishment of the existing at-grade crossing is the preferred method of accommodating the construction of RTD’s North Metro Rail Line, which will cross the existing at-grade crossing at the Riverside Cemetery entrance that currently contains a BNSF line.  Applicants request that the decision authorizing the abolishment of the existing at-grade crossing be conditioned “upon prior provision” of alternative access into the Riverside Cemetery at Race Court, with the owner of Riverside Cemetery bearing no cost for the construction of the alternative access at Race Court.
  

4. Second, if the Commission rejects Applicants’ proposal to abolish the existing 
at-grade crossing, RTD and BNSF request authority to alter the at-grade crossing by adding a new single set of commuter rail tracks, a new crossing surface, entrance gates, flashing lights, bells, signage including signs prohibiting use of the crossing by any vehicle over 20 feet in length, pavement markings, roadway profiling, and a widened paved shoulder on Brighton Boulevard.
  

5. Third, Applicants also request a “special application procedure” if the Commission does not permit the existing at-grade crossing to be abolished (Special Application Procedure).  The Special Application Procedure would, among other things, allow Applicants to vary the design and construction of the crossing from the plans approved by the Commission, provided Applicants file a motion to amend the Application or a motion to modify the approved plans.
  

6. On December 23, 2016, the Commission issued a notice of the Application pursuant to § 40-6-108(2), C.R.S.   
7. On January 4, 2017, BNSF filed a Notice of Posting of Crossing and the Affidavit of Amber Stoffels attesting that notice of proposed closure of the crossing was posted at the crossing on December 23, 2016 pursuant to Commission Rule 4 Code of Colorado Regulations 723-7-7208(c) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.

8. On January 18, 2017, the Colorado Department of Transportation (CDOT) filed an Entry of Appearance and Notice of Intervention in which it stated that CDOT did not contest the Application at that time, and does not object to the Special Application Procedure requested by Applicants.  

9. On January 20, 2017, the Fairmount Cemetery Company (Fairmount) filed a Notice of Intervention as of Right and Entry Appearance.  Fairmount is opposed to abolishment of the existing crossing, and states that the alternative access point to the Riverside Cemetery at Race Court is “inappropriate and unacceptable.”
  Fairmount also argues that the Application is premature because RTD has not completed a “Section 106” review required under the National Historic Preservation Act of 1966 for the proposed closure, the Race Court alternative access point, or the impact on the cemetery.
  Finally, Fairmount opposes the Special Application Procedure.
   

10. On January 20, 2017, the City and County of Denver (Denver) filed a Motion to Intervene.  In its motion, Denver supported Applicants’: (a) request to abolish the at-grade crossing for safety reasons;
 and (b) proposal to provide access to the cemetery from Race Court.
  Denver opposed Applicants’ alternative proposal to alter the existing at-grade crossing if abolishment of the crossing is not ordered by the Commission.
  Finally, Denver took no position on Applicants’ request for the Special Application Procedure.
  

11. On February 1, 2017, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ. 

12. On March 15, 2017, the undersigned ALJ held a prehearing conference in this proceeding.  Following the prehearing conference, the undersigned ALJ issued Interim Decision No. R17-0205-I on March 16, 2017 that, among other things, scheduled the evidentiary hearing in this proceeding for May 16 and 17, 2017.  

13. Eighty-four members of the public have filed comments opposing the Application.  
C. Public Comment Hearing
14. It is appropriate to hold a public hearing to receive comments from members of the public regarding the Application, as amended.  The public comment hearing shall be held at the Public Utilities Commission’s office, as further specified below. 

15. The following are the procedures for the public comment hearing:  

a. An individual who is a party or who is a representative of a party will not be permitted to present comments at the public comment hearing.  Parties will present their positions and will make their comments through testimony at the evidentiary hearing.  

b. The public comment hearing will be transcribed.  

c. The public comment hearing will begin at 4:00 p.m. and will continue until concluded, but in no event later than 6:00 p.m.  

d. Individuals who wish to make a comment will sign up to speak and will be heard in the order in which they sign up to speak.  Generally, the ALJ will permit each individual to speak for five minutes; but the length of time allotted to each speaker will depend on the number of persons who wish to speak.  

e. The ALJ may ask clarifying questions of an individual who makes a comment at the public comment hearing.   
II. order

A. It Is Ordered That:

1. A public hearing on the Application filed by the Regional Transportation District and BNSF Railway Company on December 8, 2016, and as amended by Interim Decision No. R17-0231-I issued on March 22, 2017, shall be conducted as follows:
DATE:
May 11, 2017
TIME:
4:00 p.m. and continuing until concluded, but in no event later than 6:00 p.m.

PLACE:
Commission Hearing Room A
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

2. The procedures for the public comment hearing are set out above.

3. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Interim Decision No. R17-0231-I issued on March 22, 2017.  


� Application at 5 (¶ 4.c.); Motion to Amend Application at 2-5 (filed on March 14, 2017).


� Application at 5-6 (¶ 4.d.).


� Id. at 6-8 (¶ 5.b.).


� Fairmount’s Notice of Intervention as of Right and Entry of Appearance at 2 (¶ 4).  


� See id. at 2-3 (¶ 5).  See also 54 U.S.C. § 306108.  


� See Fairmount’s Notice of Intervention as of Right and Entry of Appearance at 3 (¶ 7).


�   Denver’s Motion to Intervene at 2 (¶ 5.a.).  


�   Id. (¶ 5.b.).  


� Id. at 3 (¶ 6.b.), 5 (¶ 8)..  


� Id. at 4 (¶ 8).  
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