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I. STATEMENT  

1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this matter.  The procedural history is repeated here as necessary to put the instant Interim Decision in context.  

2. On November 29, 2016, Denver Day Tours, LLC, doing business as Denver Day Tours (DDTours or Applicant), filed an Application for New Permanent Authority to Operate 
as a Common Carrier of Passengers by Motor Vehicle for Hire.  That filing commenced 
this Proceeding.  

3. On February 6, 2017, DDTours filed a supplement to the November 29, 2016 filing.  Unless the context indicates otherwise, reference in this Interim Decision to the Application is to the November 29, 2016 filing as supplemented on February 6, 2017.  

4. On December 12, 2016, the Commission issued its Notice of Application 
Filed (Notice) in this Proceeding (Notice at 3); established an intervention period; and established a procedural schedule.  On January 31, 2017, Decision No. R17-0091-I vacated that procedural schedule.  
5. The following intervened as of right:  Aspire Tours, LLC (Aspire);
 Colorado Jitney, LLC, doing business as Colorado Jitney (Colorado Jitney);
 and Fresh Tracks Transportation LLC (Fresh Tracks).
  

6. Aspire, Colorado Jitney, and Fresh Tracks, collectively, are the Intervenors; and each individually is an Intervenor.  Applicant
 and Intervenors, collectively, are the Parties; and each individually is a Party.  

7. On January 18, 2017, by Minute Order, the Commission deemed the November 29, 2016 filing complete as of that date.  Pursuant to § 40-6-109.5(2), C.R.S., and absent an enlargement of time by the Commission or Applicant’s waiver of the statutory provision, a Commission decision in this Proceeding should issue not later than August 16, 2017.  

8. On January 18, 2017, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

9. On February 21, 2017, by Decision No. R17-0146-I and as relevant here, the 
ALJ scheduled an April 20 and 21, 2017, evidentiary hearing; established the procedural schedule (that is, filing dates) in this Proceeding; and advised the Parties of the procedures that govern this Proceeding.  

10. The procedural schedule required Applicant to file, not later than March 10, 2017, its list of the witnesses and copies of the exhibits it intends to offer at hearing.  Decision 
No. R17-0146-I contains these relevant advisements:  

 
The Parties are advised and are on notice that no person -- including the non-attorney representative of Applicant -- will be permitted to testify on behalf of a Party (except in Applicant’s rebuttal case) unless the person is identified on the list of witnesses filed in accordance with ¶¶ 14 and 15 of [Decision No. R17-0146-I].  
* * *  
 
The Parties are advised and are on notice that no document -- including the Application and its supporting documents -- will be admitted into evidence (except in Applicant’s rebuttal case or when used in cross-examination) 
unless that document is filed in accordance with ¶¶ 14 and 17 of [Decision No. R17-0146-I].  
Decision No. R17-0146-I at ¶¶ 16 and 18 (bolding and italics in original).  
11. Review of the Commission file in this Proceeding reveals that, through the Commission’s E-Filings System and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1205(b),
 on February 21, 2017, the Commission served Decision No. R17-0146-I on the Parties, including DDTours.  DDTours is presumed to have received Decision No. R17-0146-I and to have knowledge of the filing requirements contained in that Interim Decision.  

12. As of the date of this Interim Decision, Applicant has not filed its list of witnesses and copies of its proposed exhibits.  Applicant did not request additional time within which to make that filing.  

13. Pursuant to the procedural schedule, on March 22, 2017, Intervenor Aspire filed its Exhibit and Witness Summaries.  On March 23, 2017, it filed its Supplemental Exhibit and Witness Summaries.  

14. On April 4, 2017, Aspire filed (in one document) a Motion to Strike or Dismiss Application or, in the Alternative, Motion in Limine (Motion).  Pursuant to Rule 4 CCR 
723-1-1400(b), a Party must file its written response to the Motion not later than close of business on April 18, 2017, which is two days before the first day of the hearing.  This interval is insufficient time for the ALJ to rule on the Motion in advance of the hearing, and waiting to rule on the Motion until the first day of hearing may cause the Parties to incur costs to prepare for a hearing that may not occur if the Motion is granted.  To avoid this situation, the ALJ will vacate the April 20 and 21, 2017 evidentiary hearing.  

15. In addition to vacating the evidentiary hearing, the ALJ will modify the procedural schedule by vacating the date for filing post-hearing statements of position.  
16. Rule 4 CCR 723-1-1400(d) states:  “The Commission may deem a failure to file a response as a confession of the motion.”  The Parties are advised and are on notice that, pursuant to that Rule, the ALJ will treat a failure to respond to the Motion as a confession of 
the Motion.  

II. ORDER  
A. It Is Ordered That:  
1. The hearing scheduled for April 20 and 21, 2017 is vacated.  

2. The procedural schedule established in Decision No. R17-0146-I is modified as follows:  The April 28, 2017 date for filing post-hearing statements of position is vacated.  

3. Except as modified by this Interim Decision, Decision No. R17-0146-I remains in effect and governs this Proceeding.  

4. The Parties are held to the advisements in the Interim Decisions issued in 
this Proceeding.  

5. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Aspire is represented in this Proceeding by legal counsel.  


�  Colorado Jitney is represented in this Proceeding by Mr. Bradley J. Doran, an individual who is not an attorney.  Decision No. R17-0132-I, issued in this Proceeding on February 14, 2017.  


�  On February 28, 2017, for the reasons stated in Decision No. R17-0163-I, the ALJ ordered that Fresh Tracks may not participate in this Proceeding without legal counsel.  As of the date of the instant Interim Decision, no counsel has entered an appearance on behalf of Fresh Tracks.  


�  Applicant is represented in this Proceeding by Dr. Madhumati Ramesh, an individual who is not an attorney.  Decision No. R17-0112-I, issued in this Proceeding on February 7, 2017.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723. 
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