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I. STATEMENT  
1. On November 17, 2016, by Minute Order, the Commission approved issuance of a complaint (Complaint) against 24/7 Towing and Recovery, LLC (24/7 Towing or Respondent), and issuance of a notice of hearing.  That approval commenced this Proceeding.  

2. On November 30, 2016, the Commission served (in one document) the Complaint and Notice of Hearing [Notice] on 24/7 Towing and Recovery, LLC (Respondent).
  
3. On December 1, 2016, counsel for Trial Staff of the Commission (Staff) entered his appearance in this Proceeding.  In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the testimonial (litigation) Staff and the advisory Staff in this Proceeding.  On December 21, 2016, new counsel for Staff entered his appearance in this matter.  

4. Staff and Respondent, collectively, are the Parties.  Each individually is a Party.  

5. On November 17, 2016, by Minute Order, the Commission approved issuance of the Complaint and Notice of Hearing and assigned this Proceeding to an Administrative Law Judge (ALJ) for disposition.  

6. On December 8, 2016, by Decision No. R16-1131-I, the ALJ adopted the procedural schedule for this Proceeding.  
7. On December 21, 2016, in accordance with the procedural schedule, Staff filed, and served on Respondent, Staff’s list of witnesses and copies of Staff’s intended exhibits.  

8. On January 11, 2017, for the reasons stated in Decision No. R17-0026-I and pursuant to Rule 4 CCR 723-1-1201(a), the ALJ ordered that Respondent would not be permitted to participate in the evidentiary hearing or to make filings in this Proceeding unless Respondent is represented by legal counsel in this Proceeding.  
9. No counsel entered an appearance on behalf of Respondent in this Proceeding. 
10. The Notice stated that the evidentiary hearing would be held on January 23, 2017.  On January 23, 2017, the ALJ issued Decision No. R17-0063-I in which the ALJ ordered the evidentiary hearing in this matter to be held on February 9, 2017.  
11. At the time and place scheduled, the ALJ called this matter for hearing.  The Parties were present.  Staff was represented by legal counsel and participated in the hearing.  Respondent, through Mr. Michael Clohessy, who is Respondent’s Commission Designated Agent and who is not an attorney:  (a) acknowledged that Respondent was aware that it could not participate in the evidentiary hearing without legal counsel; and (b) stated that he was present to observe the evidentiary hearing.  Respondent did not participate in the hearing.  
12. The evidentiary record consists of the oral testimony presented and the exhibits admitted during the evidentiary hearing.
  The ALJ heard the testimony of two witnesses:  Staff witnesses Tony Cummings and Gary Gramlick.  

13. Six documents were marked for identification and were admitted into evidence.  

14. There is no confidential information in this Proceeding.  

15. At the conclusion of the hearing, the evidentiary record was closed.  Counsel for Staff made an oral closing statement.  The ALJ took the matter under advisement.  

16. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this Proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
17. In reaching her conclusions and making her rulings in this Decision, the ALJ considered all evidence presented during the evidentiary hearing in this Proceeding, even if the ALJ does not address the evidence specifically in this Decision.  

18. The testimonial and documentary evidence is uncontested and unrebutted.  Some of the findings of fact are reasonable inferences drawn from the evidence in this Proceeding.  
A. The Parties.  

19. Complainant is the testimonial Staff identified in the December 1, 2016 filing.  
20. 24/7 Towing holds Towing Carrier Permit No. T-04095 (Permit).  The Commission issued this Permit pursuant to § 40-10.1-401, C.R.S.  Towing Carrier Permit 
No. T-2901 grants to 24/7 Towing the authority to operate as a towing carrier, as defined in 
§ 40-10.1-101(20), C.R.S., and Rule 4 CCR 723-6-6501(n).
  

21. 24/7 Towing is a motor carrier, as defined in § 40-10.1-101(10), C.R.S., and Rule 4 CCR 723-6-6001(u).  24/7 Towing is subject to Commission regulation in accordance with title 40, article 10.1, part 4, C.R.S.  As a towing carrier, 24/7 Towing is subject to the Towing Carrier Rules found at Rules 4 CCR 723-6-6500 through 723-6-6514.  

22. Staff’s contacts with 24/7 Towing were contacts with Mr. Michael Clohessy, who is 24/7 Towing’s Commission Designated Agent.  Thus, unless the context indicates otherwise, reference in this Decision to contact with 24/7 Towing is to contact with Mr. Clohessy acting on behalf of 24/7 Towing.  

B. The Witnesses.  

23. Staff witness Tony Cummings is a Criminal Investigator in the Investigations and Compliance Unit of the Commission’s Transportation Section.  He has held this position for five years.  Staff witness Cummings testified from his personal knowledge about the events that gave rise to the Complaint and about his contacts with 24/7 Towing.  

24. Staff witness Gary Gramlick is a staff member in the Rates and Authorities Unit of the Commission’s Transportation Section.  He has held that position for 31 years.  Staff witness Gramlick testified from his personal knowledge about the events that gave rise to the Complaint and about his correspondence addressed to 24/7 Towing.  

25. The ALJ considered the testimony of the witnesses in light of their credibility, personal knowledge of events, and interest in the outcome of this Proceeding.  The ALJ found the witnesses to be credible and gave proper weight to the testimony of each.

C. Events Concerning the Complaint.  

26. On April 16, 2015, the Commission issued to Respondent the Towing Carrier Permit No. T-04095.
  The Permit was valid from April 16, 2015 through April 16, 2016.  
27. On February 8, 2016, ALJ Robert I. Garvey issued Decision No. R16-0094 (2016 Decision) in Proceeding No. 15F-0964TO, James Williamson v. 24/7 Towing.
  In that Decision, ALJ Garvey ordered:  (a) 24/7 Towing to reimburse $ 618 to Mr. James Williamson “for the tow and later release of Mr. James Williamson’s vehicle conducted on June 10, 2015 ...”  (2016 Decision (Hearing Exhibit No. 3) at Ordering Paragraph No. 2); and (b) the reimbursement was “due and payable not later than 15 days” from the date of the final Commission decision in Proceeding No. 15F-0964TO (id. at Ordering Paragraph No. 3).  ALJ Garvey also ordered 24/7 Towing to “work with Transportation Staff of the Commission to facilitate the reimbursement.”  Id. at Ordering Paragraph No. 4.  
28. No exceptions were filed to the 2016 Decision.  

29. Not later than February 29, 2016, the 2016 Decision became a final decision of the Commission.  

30. By the terms of the 2016 Decision, 24/7 Towing was to make the $ 618 reimbursement to Mr. Williamson not later than March 15, 2016 (i.e., 15 days after the 2016 Decision became a final decision of the Commission).  

31. In the first week of March 2016, Staff witness Cummings contacted 24/7 Towing by telephone.  He spoke with Michael Clohessy and informed him that the 2016 Decision was a final Commission decision and that, pursuant to the terms of that Decision, 24/7 Towing was to reimburse Mr. Williamson $ 618 within 15 days of the date on which the 2016 Decision became a final Commission decision.  Mr. Clohessy responded that 24/7 Towing would not make the reimbursement and that there was nothing the Commission could do about it.  
32. The early March 2016 telephone conversation was Staff’s only contact with 
24/7 Towing about the 2016 Decision and the required reimbursement until mid-September 2016, when Staff witness Gramlick sent a letter to 24/7 Towing.  (This letter is discussed below.)  Staff did not explain this six-month hiatus.  
33. Pursuant to § 40-10.1-401(1)(b), C.R.S., towing carrier permits must be renewed on an annual basis.  Thus, 24/7 Towing was required to renew Towing Carrier Permit 
No. T-04095 not later than the Permit’s expiration date of April 16, 2016.  

34. On March 17, 2016 and pursuant to § 40-10.1-401(3)(a), C.R.S, the Commission renewed, and issued to 24/7 Towing, Towing Carrier Permit No. T-04095.
  Notwithstanding the clear language of § 40-10.1-401(1)(b), C.R.S., that a towing carrier permit is “valid for one year after the date of issuance” (emphasis supplied), the Towing Carrier Permit No. T-04095 issued on March 17, 2016 was valid from April 16, 2016
 through April 16, 2017.  
35. Section 40-10.1-401(3)(a), C.R.S, requires the Commission to issue a towing carrier permit when the applying motor carrier completes an application and provides proof of the required types of insurance.  The Section also states that the Commission “may attach to the permit and to the exercise of rights granted by the permit such restrictions, terms, and conditions ... as are reasonably deemed necessary for the protection of the property of the public.”  
36. Towing Carrier Permit No. T-04095 contains this condition:  


Full compliance with the laws of the State of Colorado and with the Rules of this Commission is required to maintain the permit.  Failure to comply with the laws of the State of Colorado or the Rules of the Commission will result in civil penalties or revocation.  
Towing Carrier Permit No. T-04095 (Hearing Exhibit No. 2) at 1.  See also Towing Carrier Permit No. T-04095 (Hearing Exhibit No. 1) at 1 (same).  
37. Since at least the issuance of Towing Carrier Permit No. T-04095 on April 16, 2015, 24/7 Towing has had actual knowledge that it must comply with article 10.1 of title 40, C.R.S., and applicable Commission rules or risk the imposition of sanctions.  

38. By letter dated September 19, 2016 (September 2016 letter),
 Staff witness Gramlick informed 24/7 Towing:  (a) the 2016 Decision required 24/7 Towing to reimburse Mr. James Williamson not later than mid-March 2016; (b) “review of this matter indicates that as of [the date of the letter,] 24/7 Towing has failed to reimburse Mr. Williamson” (September 2016 letter (Hearing Exhibit No. 4) at 1); and (c) pursuant to § 40-10.1-112(1)(c), C.R.S., Staff “intends to request that [Towing Carrier Permit No. T-04095] be revoked for failure to reimburse Mr. Williamson ... if [Staff] does not receive evidence of such reimbursement[] within ten days of receipt of this letter.”  Id. (emphasis supplied).  

39. Staff witness Gramlick sent the September 2016 letter to 24/7 Towing by certified mail, return receipt.  24/7 Towing received the September 2016 letter on September 22, 2016.  Mr. Michael Clohessy signed the return receipt.  Return receipt for certified letter (Hearing Exhibit No. 5).  
40. The September 2016 letter directed 24/7 Towing to provide Staff with proof of the reimbursement to Mr. Williamson not later than October 3, 2016 (i.e., within ten days of 24/7 Towing’s receipt of the September 2016 letter).  
41. Staff received no response to the September 2016 letter.  In addition, Staff received no evidence that, as it was ordered to do in the 2016 Decision, 24/7 Towing had reimbursed Mr. Williamson.  
42. On November 17, 2016, by Minute Order, the Commission approved issuance of the Complaint against 24/7 Towing and issuance of a notice of hearing.  

43. On November 30, 2016, by letter over the signature of Commission Director Doug Dean, the Complaint and Notice of Hearing issued.  
44. Pursuant to Rule 4 CCR 723-6-6008(c), the Complaint informs 24/7 Towing:  (a) the 2016 Decision required 24/7 Towing, not later than March 15, 2016, to reimburse “Mr. James Williamson $618.00 for the unauthorized tow and later release of a vehicle” (Complaint (Hearing Exhibit No. 6) at 1); and (b) “Commission records indicate that, as of the date of [the Complaint], 24/7 Towing has not reimbursed Mr. Williamson the $618.00 required to be paid by the” 2016 Decision (id.).  This is the only allegation in the Complaint.  

45. Following the statement of the allegation, the Complaint contains these advisements to 24/7 Towing:  
this letter constitutes a complaint to permanently suspend or revoke [24/7 Towing’s] transportation authority [Towing Carrier Permit No. T-04095].  ...  [At the scheduled hearing, 24/7 Towing] may appear ... and submit written data, views, and arguments showing why its Towing Carrier Permit No. T-04095 should not be suspended or revoked.  
Complaint (Hearing Exhibit No. 6) at 1 (emphasis supplied).  
46. As pertinent here, the Complaint states:  “Section 40-10.1-112(1), C.R.S., provides that the Commission may issue an order to cease and desist or may suspend, revoke, alter, or amend any ... permit for a violation or refusal to observe any ... order ... of the Commission.”  The Complaint, however, seeks only revocation or permanent suspension of Towing Carrier Permit No. T-04095.  
47. The Notice of Hearing stated that the evidentiary hearing in this Proceeding was scheduled to be held on January 23, 2017.  
48. On January 17, 2017, Mr. Michael Clohessy (on behalf of 24/7 Towing) contacted Staff witness Cummings by telephone.  In that conversation, Mr. Clohessy informed Staff witness Cummings that 24/7 Towing would reimburse Mr. Williamson $ 618.  This was the last conversation Staff witness Cummings had with 24/7 Towing.  
49. On January 19, 2017, Staff received notice that 24/7 Towing had reimbursed the required $ 618 to Mr. Williamson.  
50. Staff had two telephone conversations with a representative of 24/7 Towing about the 2016 Decision:  one in March 2016 (initiated by Staff) and one in January 2017 (initiated by 24/7 Towing).  
51. Respondent 24/7 Towing was ordered to reimburse $ 618 to Mr. Williamson.
  There is no evidence in the record of this Proceeding with respect to whether, at any time following March 15, 2016 (the date by which the reimbursement was to have been made), Mr. Williamson did any or all of the following:  (a) asked a member of the Commission Staff
 for assistance in obtaining the ordered reimbursement from 24/7 Towing; (b) made an informal complaint to the Commission Staff in order to obtain the ordered reimbursement from 24/7 Towing; or (c) filed a formal complaint or made a filing in Proceeding No. 15F-0964TO in order to obtain the ordered reimbursement from 24/7 Towing.  
52. Staff witness Cummings has had “prior experience” -- referring to experience before the telephone call the first week of March 2016 -- with 24/7 Towing and Mr. Clohessy.  There is no evidence in the record of this Proceeding as to either the nature or the extent of that non-specific “prior experience.”  
53. Additional facts are found throughout this Decision.
  

III. DISCUSSION and conclusions  
54. Respondent 24/7 Towing does not challenge the Commission’s jurisdiction.  Respondent 24/7 Towing does not challenge service of the Complaint.  The record establishes, and the ALJ finds, that Commission has jurisdiction over the subject matter of this Proceeding and over the Parties in this Proceeding.  

55. In the Complaint, Staff asks for a decision that:  (a) finds that 24/7 failed to comply with the 2016 Decision; and (b) based on that failure alone, orders Towing Carrier Permit No. T-04095 either permanently suspended or revoked.  For the reasons discussed below, the ALJ finds that 24/7 Towing failed to comply with the 2016 Decision according to its terms and finds that Staff failed to meet its burden of proof with respect to the requested sanctions.  On the facts of this Proceeding, the ALJ will not impose a sanction on 24/7 Towing for its violation of the 2016 Decision.  
A. Burden of Proof and Related Principles.  
As the Party that seeks a Commission order, Staff has the burden of proof with respect to the allegations in the Complaint and the relief sought; and the burden of proof is met by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; 

56. Rule 4 CCR 723-1-1500.  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  
57. With respect to facts, “it is legally permissible for the finder-of-fact to draw reasonable inferences from the evidence presented.”  Decision No. C07-0669
 at ¶ 7.  Assuming the facts warrant, the ALJ may draw reasonable inferences from the evidence and may reach a conclusion based on those reasonable inferences.  
58. In addition, a regulated entity’s compliance with applicable statutes, applicable Commission rules, and Commission decisions is a matter of public interest.  The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984).  As a result, the Commission is not bound by the Staff’s proposals.  The Commission may do what the Commission deems necessary to assure that the final result is just, is reasonable, and is in the public interest provided the record supports the result and provided the reasons for the choices made are stated.  
59. In reaching her decision in this matter, the ALJ is mindful of these principles and of the Commission’s duty.  
B. Pertinent Statutory and Rule Provisions.  

60. As relevant to this Proceeding, § 40-10.1-112(1), C.R.S., provides:  

 
Except as specified in [§ 40-10.1-112(3), C.R.S.], the commission, at any time, by order duly entered, after hearing upon notice to the motor carrier and upon proof of violation, may issue a cease and desist order or may suspend, revoke, alter, or amend any ... permit issued to a motor carrier under [article 10.1 of title 40, C.R.S.] for the following reasons:  
* * *  

 
(c)
A violation or refusal to observe any of the proper orders ... of the commission.  
(Emphasis supplied.)
  Towing Carrier Permit No. T-04095 held by 24/7 Towing is a permit issued pursuant to article 10.1 of title 40, C.R.S.  
61. In addition and as relevant here, § 24-4-104(5), C.R.S., permits the Commission to initiate a “proceeding for the revocation, suspension, ... or modification of a previously issued license[.]”  As used in that statute, license includes a permit as defined in § 24-4-102(7), C.R.S.; that definition includes motor carrier permits such as Towing Carrier Permit No. T-04095 held by 
24/7 Towing.  
62. As relevant here, Rule 4 CCR 723-6-6008 pertains to revocation, suspension, alternation, or amendment of motor carrier permits, including towing carrier permits.  As relevant to this Proceeding, that Rule provides:  

* * *  

(c)
After a hearing upon at least ten days’ notice to the motor carrier affected, and upon proof of violation, the Commission may issue an order to cease and desist, suspend, revoke, alter, or amend any ... permit for the following reasons:  

 
(I)
a violation of, or failure to comply with, any ... order ... concerning a motor carrier; ...  
* * *  

(d)
Period of ineligibility.  
 
(I)
A motor carrier whose ... permit is revoked shall be ineligible to be issued another ... permit for at least one year from the date of such revocation or for such additional period of time as the Commission may in its discretion determine to be appropriate.   

* * *  


(III)
In the case of an entity other than an individual, such period of ineligibility shall also apply to all principals, members, owners, managers, officers, and directors of the entity, without regard to capacity in the same or different entity during the period of ineligibility.  
* * *  

(Emphasis supplied.)  
63. As is clear from the use of the word “may” in § 40-10.1-112(1), C.R.S., and in Rule 4 CCR 723-6-6008(c), determination of the appropriate sanction (if any) to be imposed for violation of, or for failure to comply with, a Commission order lies wholly within the Commission’s sound discretion.  
C. The Complaint.  

64. The Complaint contains one allegation:  24/7 Towing did not make the required reimbursement to Mr. Williamson within the time period specified in the 2016 Decision.  
The evidentiary record establishes that Staff proved this allegation by a preponderance of 
the evidence.  
65. The Complaint does not specify whether the allegation is that 24/7 Towing violated the 2016 Decision or is that 24/7 Towing failed to comply with the 2016 Decision.  While in another case the lack of specificity might be of importance or significance, the ALJ finds that, in this case, this is a distinction without a difference because 24/7 Towing both violated the 2016 Decision and failed to comply with the 2016 Decision when it failed to make the required reimbursement payment to Mr. Williamson on or before March 15, 2016.  For ease of reference and to incorporate both concepts, this Decision refers to 24/7 Towing’s failure to comply with the 2016 Decision.  To be clear:  in reaching her decision in this Proceeding, the ALJ considered 24/7 Towing’s violation of the 2016 Decision and its failure to comply with the 2016 Decision.  
66. Having determined that 24/7 Towing failed to comply with the 2016 Decision, the ALJ now considers what sanction (if any) should be imposed for that failure.  
D. The Sanctions.  

67. Taking all testimonial and documentary evidence into consideration and giving each the weight to which it is due, the ALJ finds that Staff failed to present persuasive evidence on the issue of sanctions.  Consequently, the ALJ finds and concludes that the evidentiary record does not support the imposition of a sanction -- particularly, imposition of the sanction sought by Staff:  either revocation or permanent suspension of Towing Carrier Permit No. T-04095 -- for 24/7 Towing’s failure to make, within the specified time period, the $ 618 reimbursement ordered in the 2016 Decision.  
68. Staff relies on the following to support its recommendation that the Commission revoke or permanently suspend 24/7 Towing’s Towing Carrier Permit No. T-04095:  (a) the 2016 Decision ordered 24/7 Towing to reimburse $ 618 to Mr. Williamson, and 24/7 Towing was aware of that Decision and the order; (b) in early March 2016, 24/7 Towing’s representative stated, in no uncertain terms, 24/7 Towing’s intention to disregard the 2016 Decision and not to make the ordered reimbursement; (c) 24/7 Towing did not respond to the September 2016 letter; (d) 24/7 Towing did not make the $ 618 reimbursement until January 19, 2017, which was 311 days after it was due and payable; (e) 24/7 Towing did not make the reimbursement until four days before the scheduled January 2017 hearing date, and the reasonable inferences to be drawn are that 24/7 Towing would not have made the reimbursement in the absence of the Complaint and that 24/7 Towing made the reimbursement payment to avoid the cost of litigation (including the cost of legal counsel);
 and (f) 24/7 Towing’s disrespect of the 2016 Decision and the September 2016 letter required Staff to incur expenses to litigate the Complaint.  
69. As additional support for its sanction recommendation, Staff contends that Mr. Williamson experienced an adverse financial impact due to his not receiving the $ 618 reimbursement until January 19, 2017 when he should have received the reimbursement not later than March 15, 2016.  Staff asserts that, in determining the sanction to be imposed on 24/7 Towing, the Commission should take into consideration the harm suffered by Mr. Williamson as the result of the 311-day delay in the payment of the reimbursement.  
70. Staff concludes:  Respondent 24/7 Towing’s behavior, the adverse financial impact on Mr. Williamson directly attributable to 24/7 Towing’s behavior, and the adverse financial impact on Staff directly attributable to 24/7 Towing’s behavior warrant either revocation or permanent suspension of Towing Carrier Permit No. T-04095.  
71. In addition to the bases for imposition of revocation or permanent suspension raised by Staff, the ALJ notes that Towing Carrier Permit No. T-04095 issued to 24/7 Towing contains this condition:  


Full compliance with the laws of the State of Colorado and with the Rules of this Commission is required to maintain the permit.  Failure to comply with the laws of the State of Colorado or the Rules of the Commission will result in civil penalties or revocation.  
Towing Carrier Permit No. T-04095 (Hearing Exhibit No. 2) at 1.  See also Towing Carrier Permit No. T-04095 (Hearing Exhibit No. 1) at 1 (same).  Although the language of Towing Carrier Permit No. T-04095 does not list failure to comply with a Commission decision as a basis for revocation of the Permit, the ALJ views the language as some evidence that 24/7 Towing knew or should have known that failure to comply with a Commission decision might result in the imposition of some type of sanction, including revocation of the Permit.  
72. For the following reasons, the ALJ:  (a) finds that Staff presented no persuasive evidence to support imposition of the requested sanction of revocation of, or permanent suspension of, the Permit and, thus, did not meet its burden of proof; and (b) determines that, on the basis of the evidentiary record in this Proceeding, no sanction will be imposed.  

73. First, as pertinent here, § 40-10.1-112(1), C.R.S., lists the sanctions that the Commission (in its discretion) may impose following a finding that a towing carrier has violated, or has failed to comply with, a Commission decision.  The sanctions are:  (a) an order to cease and desist; (b) suspension of a towing permit; (c) revocation of a towing permit; (d) alteration of a towing permit; or (e) amendment of a towing permit.  
74. Insofar as the evidentiary record in this Proceeding shows, this is 24/7 Towing’s first and only violation of an applicable statute, an applicable Commission rule, or a Commission decision.  In addition, insofar as the evidentiary record in this Proceeding shows, there are only two other indications that (however remotely) suggest defiance to Commission authority:  (a) 24/7 Towing’s March 2016 statement that it would not comply with the 2016 Decision and the Commission could not make 24/7 Towing comply; and (b) 24/7 Towing’s failure to respond to the September 2016 letter.  
75. Revocation and permanent suspension are the severest sanctions that the Commission may impose pursuant to § 40-10.1-112(1), C.R.S.  Revoking or permanently suspending the Permit, as Staff seeks to do in this Proceeding, would be wholly disproportionate to 24/7 Towing’s only offense (i.e., its failure to comply with the 2016 Decision), even taking the suggestions of apparent defiance into consideration.
  In this case, it is neither good public policy nor in the public interest to impose one of the two harshest statutory sanctions for a first offense.  
76. In addition, Staff failed to explain -- and, on the record of this Proceeding, the ALJ is unclear with respect to -- the purpose to be served by revoking or permanently suspending the Permit when 24/7 Towing has complied (albeit 311 days late) with the 2016 Decision.  

77. Lastly, imposing a sanction with the level of severity sought by Staff (i.e., revocation or permanent suspension) may have an unintended consequence:  Towing carriers that have not complied with a decision ordering reimbursement would have little or no incentive to make the reimbursement after a Commission-initiated complaint is filed because the maximum sanction might be imposed notwithstanding the reimbursement.  Assuming that one purpose of filing a Commission-initiated complaint for failure to comply with a Commission decision ordering reimbursement is to encourage the towing carrier to make the reimbursement payment, revoking or permanently suspending a permit even if the reimbursement is made may create a disincentive to, rather than encouraging, reimbursement.  
78. Second, Staff provided neither testimonial evidence nor documentary evidence on the issue of the appropriate sanction.  In addition, Staff offered no policy basis or bases to support its selection of revocation or permanent suspension as the recommended sanction.  Further, Staff seeks “to permanently suspend or [to] revoke” the Permit (Complaint (Hearing Exhibit No. 6) at 1) but failed to explain the difference (if any) between revocation and permanent suspension.  Lastly, with respect to permanent suspension, the Staff did not address (in testimony, in argument, or otherwise):  (a) the factors the Commission should take into consideration in determining whether to impose the sanction of permanent suspension; and (b) how Staff determined that its recommended sanction of permanent suspension is appropriate.  Staff offered nothing persuasive in support of its recommended sanction of revocation or permanent suspension of the Permit.  

79. In addition, in this Proceeding, Staff did not mention any sanction other than revocation or permanent suspension.  Staff did not explain why imposing any of the other 
§ 40-10.1-112(1), C.R.S., sanctions (i.e., a cease and desist order, an amendment of the Permit, an alternation of the Permit) either is inappropriate in this case or is not an available option in this case.  

80. Lastly, proving in this Proceeding that 24/7 Towing failed to comply with the 2016 Decision is not the end of Staff’s proof; rather, it is one half of Staff’s proof.  The other half is showing that Staff’s recommended sanction is the appropriate sanction taking into consideration both 24/7 Towing’s failure to comply with the 2016 Decision and the factors that Staff identifies and discusses in its evidence.
  This is the half of its proof that Staff neglected to address in this Proceeding.  

81. Given the absence of evidence and the dearth of discussion of the public policy considerations for imposing, and the implications of imposing, a sanction in this Proceeding, the record does not support a finding on the efficacy or appropriateness of imposing any sanction in this Proceeding.  Thus, in this Proceeding, Staff did not meet its burden to establish that the Commission should impose any § 40-10.1-112(1), C.R.S., sanction on 24/7 Towing or the Towing Carrier Permit.  

82. Third, the ALJ finds unpersuasive and unsupported Staff’s argument that revocation or permanent suspension of the Permit is appropriate, at least in part, due to the harm to Mr. Williamson that may have resulted from his receiving the $ 618 reimbursement 311 days late.  While the ALJ agrees that one might reasonably infer that the delay alone may have caused Mr. Williamson harm, the ALJ finds that, on the record evidence in this Proceeding, this rationale for revoking or permanently suspending the Permit is neither persuasive nor supported because:  (a) there is no evidence that Mr. Williamson either attempted to collect the reimbursement or contacted Commission Staff in an effort to collect the money due to him; this undercuts Staff’s argument that he was harmed; (b) Staff did not call Mr. Williamson as a witness; thus, there is no evidence of the hardship (if any) to him that resulted from 24/7 Towing’s late payment; (c) Staff did not explain why the financial harm (if any) to Mr. Williamson is relevant to the issue of revocation or permanent suspension of the Permit; and (d) Staff did not explain how revocation or permanent suspension of the Permit ameliorates or otherwise addresses the financial harm (if any) that Mr. Williamson may have suffered as a result of the late reimbursement payment.  

83. Staff’s assertion is unpersuasive for another reason.  The record evidence shows that Staff could have taken action against 24/7 Towing as early as mid-March 2016.  Yet, insofar as the record evidence shows, Staff did nothing for the six months between early March 2016 (Staff witness Cummings’ telephone conversation with 24/7 Towing) and September 19, 2016 (the date of the September 2016 letter).  Staff did not explain why, despite having actual knowledge that 24/7 Towing did not intend to comply with the 2016 Decision, Staff did not take action in mid-March 2016 (immediately following the expiration of the period within which 24/7 Towing was to make the reimbursement) to obtain Commission permission to proceed with a Commission-initiated complaint against 24/7 Towing for failure to comply with the 2016 Decision.  In addition, Staff did not explain the six-month hiatus during which, insofar as the evidentiary record shows, Staff took no action to address 24/7 Towing’s failure to comply with the 2016 Decision.  
84. In finding Staff’s assertion to be unpersuasive, the ALJ neither finds nor suggests that Staff is responsible in any way for 24/7 Towing’s failure to comply with the 2016 Decision.  Clearly, complying with the 2016 Decision was 24/7 Towing’s responsibility.  
85. This discussion goes to the bases for, and the severity of, the sanction sought by Staff.  Where, as here, Staff asserts the duration of the delay in making the reimbursement and the harm assumed to have flowed from that delay as bases for imposing the sanction of revocation or permanent suspension of the Permit, the ALJ finds it appropriate to examine and to consider whether Staff could have taken action to shorten the delay, and, thus, the impact of the delay, but did not do so.  
86. Fourth, Staff asserts that it has been harmed by 24/7 Towing’s late payment of the ordered reimbursement because Staff incurred unquantified expenses and costs for the investigation, the preparation of the Complaint, its legal counsel, and this fully-litigated Proceeding.  Staff suggests that, in determining the sanctions to be imposed on 24/7 Towing, the Commission take into consideration these unquantified Staff-related harms.  Staff did not explain -- and the ALJ is unclear with respect to -- why, in this case, this is an appropriate consideration or basis for imposition of revocation or permanent suspension.  In addition, assuming it to be a pertinent consideration in this case, Staff did not explain -- and the ALJ is unclear with respect to -- how revocation or permanent suspension of the Permit ameliorates or otherwise addresses the harm Staff may have suffered as a result of 24/7 Towing’s failure to comply with the 2016 Decision.  Consequently, the ALJ finds that, on the record evidence in this Proceeding, this suggested consideration for revoking or permanently suspending the Permit is neither supported nor persuasive.  
87. Fifth and finally, the language in Towing Carrier Permit No. T-04095 informs 24/7 Towing that the Permit may be revoked if 24/7 Towing does not comply with applicable statutes and Rules.  Although it does not specifically include Commission decisions, the language may be sufficient to put 24/7 Towing on notice that failure to comply with a Commission decision could result in revocation of the Permit.  Without deciding that issue, the ALJ notes that the language in Towing Carrier Permit No. T-04095 lends little, if any, support to the sanction of revocation or permanent suspension in light of the overall facts and circumstances presented in this case.  
88. Staff asked the Commission to revoke or to suspend permanently the Permit.  Based on the evidence presented in this Proceeding and for the reasons discussed, Staff failed to establish that, pursuant to § 40-10.1-112(1), C.R.S., the Commission should revoke or permanently suspend Towing Carrier Permit No. T-04095.  
89. Staff sought no sanction other than revocation or permanent suspension of the Permit.  If Staff had sought another sanction, the ALJ would have found the following:  Based on the evidence presented in this Proceeding and for the reasons discussed, Staff failed to show that the Commission should impose on the Permit any sanction pursuant to § 40-10.1-112(1), C.R.S.  
90. Staff did not seek a cease and desist order addressed to 24/7 Towing.  If Staff had sought such a cease and desist order, the ALJ would have found the following:  Based on the evidence presented in this Proceeding and for the reasons discussed, Staff failed to show that the Commission should issue to 24/7 Towing a cease and desist order pursuant to § 40-10.1-112(1), C.R.S.  
91. For these reasons, and exercising the discretion afforded by § 40-10.1-112(1), C.R.S., the ALJ will not impose sanctions on either 24/7 Towing or Towing Carrier Permit 
No. T-04095 for 24/7 Towing’s failure to comply with the 2016 Decision.  

92. Notwithstanding the decision not to impose sanctions, the ALJ neither approves nor excuses 24/7 Towing’s behavior that led to the issuance of the Complaint.  The Commission expects and requires compliance with its decisions.  A motor carrier’s compliance with a Commission decision serves the public interest by protecting the health, welfare, and safety of the travelling public.  Nothing in this Decision lessens, or should be interpreted or taken as lessening, the Commission’s expectation and the requirement of compliance.  
93. The ALJ reaffirms and emphasizes these findings:  (a) 24/7 Towing did not comply with the 2016 Decision; (b) without question, compliance with that Decision was 24/7 Towing’s responsibility; and (c) without question, 24/7 Towing’s failure to comply with the 2016 Decision rests solely with, and on, 24/7 Towing.  
94. Respondent 24/7 Towing is advised and is on notice that, if in the future 24/7 Towing violates, or fails to comply with, an applicable statute, an applicable Commission Rule, or a Commission decision, the findings made in this Decision can be, and likely will be, used to support, pursuant to § 40-10.1-112(1), C.R.S., the issuance of a cease and desist order against 24/7 Towing or the imposition of a sanction on Towing Carrier Permit No. T-04095.  
95. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, Respondent 24/7 Towing and Recovery, LLC, violated, or failed to comply with, Decision No. R16-0094.  

2. Consistent with the discussion above, the Commission will not impose a sanction on Respondent 24/7 Towing and Recovery, LLC, for the violation of, or the failure to comply with, Decision No. R16-0094.  

3. Respondent 24/7 Towing and Recovery, LLC, is held to the advisement contained in this Decision.  

4. Proceeding No. 16C-0904TR is closed.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The Complaint and Notice of Hearing is Hearing Exhibit No. 6.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  No transcript of the evidentiary hearing has been filed in this Proceeding.  


�  This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations 723.  


�  This Towing Carrier Permit is Hearing Exhibit No. 1.  


�  The 2016 Decision is Hearing Exhibit No. 3.  


�  This Towing Carrier Permit is Hearing Exhibit No. 2.  


�  This is the date on which the prior Towing Carrier Permit No. T-04095 (Hearing Exhibit No. 1) would expire by its own terms.  


�  The September 2016 letter is Hearing Exhibit No. 4.  


�  Staff initially intended to call Mr. Williamson as a witness at the hearing.  To that end, Staff obtained the ALJ’s permission to allow Mr. Williamson to present his testimony by telephone.  As a preliminary matter at the February 2017 evidentiary hearing, Staff counsel informed the ALJ that Staff would not call Mr. Williamson as �a witness.  


�  As used in this Decision, unless the context indicates otherwise, Commission Staff refers to the entire Staff of the Commission and is not limited to testimonial Staff in this Proceeding.  


�  In his oral closing statement, Staff counsel made arguments based on factual assertions that are not supported -- either directly or as reasonable inferences to be drawn from the evidence -- by the evidentiary record.  Neither an opening statement nor a closing statement is evidence.  Consequently, the ALJ does not include these factual assertions in this Decision and does not rely on the factual assertions in deciding this case.  


�  Decision No. C07-0669 was issued on August 7, 2007 in Proceeding No. 07G-092CP, Colorado Public Utilities Commission v. Michael McMechen, Doing Business as A Better Move.  


�  Section 40-10.1-112(3), C.R.S., does not apply in this case.  


�  The ALJ agrees and makes the corresponding findings.  


�  For example, with respect to revocation:  (a) Rule 4 CCR 723-6-6008(d)(I) provides that a motor carrier whose permit is revoked “shall be ineligible to be issued another ... permit for at least one year from the date of such revocation or for such additional period of time as the Commission may in its discretion determine to be appropriate” (emphasis supplied); and (b) Rule 4 CCR 723-6-6008(d)(III) states that, in “the case of an entity other than an individual, such period of ineligibility shall also apply to all principals, members, owners, managers, officers, and directors of the entity, without regard to capacity in the same or different entity during the period of ineligibility” (emphasis supplied).  Thus, revocation affects both the entity owning a permit and the individuals who are in the listed categories.  


�  By way of example and not limitation, the factors might include 24/7 Towing’s history and past behavior vis-à-vis its responsibilities as a towing carrier; the public policy considerations underpinning imposition of sanctions in general; and the public policy considerations underpinning imposition of sanction sought by Staff.  
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