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I. STATEMENT
1. This Recommended Decision addresses the Motion to Dismiss the application that is the subject of this proceeding filed on March 6, 2017 by San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Montrose Express &/or Wild West Tours (Telluride Express).  For the reasons stated below, the Motion is granted and the application filed by Sasve International, doing business as All-Ways Shuttle Services (All-Ways) is dismissed without prejudice.  

A. Background
2. On 
November 2, 2016, All-Ways filed the above-captioned application. 

3. On November 14, 2016, the Commission issued a notice of All-Way’s application.  
4. On November 15, 2016, Wilson Peak Limo LLC, doing business as Mountain Limo (Mountain Limo) filed an Entry of Appearance and Notice of Intervention.  

5. On November 28, 2016, Holly Smith, doing business as Angel Delivery’s filed an Intervention and Entry of Appearance by Right or Alternate Motion to Permissively Intervene. 

6. On December 2, 2016, Telluride Express filed an Intervention and Entry of Appearance by Right or Alternate Motion to Permissively Intervene.     

7. On December 21, 2016, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  The proceeding was subsequently assigned to the undersigned ALJ.  
8. On January 11, 2017, the undersigned ALJ issued Interim Decision 
No. R17-0030-I that contained three distinct directives.  First, it ordered All-Ways to confer with the other parties to discuss three alternative possible hearing dates when the parties and their witnesses will be available during March 20 through 24, 2017, April 10 through 11, 2017, and April 17 through 21.  Second, Interim Decision No. R17-0030-I also required the parties to inform the undersigned ALJ of their proposed dates and an estimate of the number of days necessary to complete the hearing, or file a document containing the same information.  If the efforts to confer were unsuccessful, Interim Decision No. R17-0030-I required All-Ways to informally advise the undersigned ALJ or file a document identifying the:  (a) the reasonable, good faith efforts made to confer; and (b) All-Ways’ available dates for the hearing or the dates agreed to by All-Ways and any other Intervenor with which All-Ways successfully conferred.  Finally, Interim Decision No. R17-0030-I ordered Intervenors Mountain Limo and Telluride Express to have counsel enter appearances on their behalves or show cause why Rule 1201 of the Commission’s Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1 does not require them to be represented by legal counsel in this matter. 

9. On January 19, 2017, legal counsel entered an appearance on behalf of Mountain Limo, and Telluride Express filed a Sworn Filing Establishing Self Representation in response to the order to show cause.   

10. However, neither All-Ways nor any other party responded to the order in Interim Decision No. R17-0030-I requiring the parties to report to the undersigned ALJ any agreement concerning scheduling the hearing and the parties’ estimate of the number of days required to complete the hearing.  

11. As a result, on January 25, 2017, the undersigned ALJ issued Decision 
No. R17-0072-I that scheduled the hearing for April 11 and 13, 2017 and established the prehearing schedule.  According to the prehearing schedule, All-Ways was required to file and serve its witness and exhibit lists and marked exhibits by March 3, 2017, and each of the Intervenors were required to file and serve their witness and exhibit lists and marked exhibits by March 17, 2017.  Decision No. R17-0072-I also found and concluded that Telluride Express had established that Susan Rovito, the President and Managing Member of Telluride Express who is not an attorney, can represent Telluride Express in this proceeding.    
12. All-Ways neither filed its witness and exhibit lists and marked exhibits by March 3, 2017, nor asked for an extension to do so. 

13. On March 6, 2017, Telluride Express filed the Motion to Dismiss All-Ways’ application that is the subject of this Recommended Decision (Motion).  In the Motion, Telluride Express notes that All-Ways did not comply with Decision No. R17-0072-I because it did not file and serve its witness and exhibit lists and marked exhibits by March 3, 2017.  Telluride Express also states that All-Ways never contacted Telluride Express to discuss hearing dates, as required by Decision No. R17-0030-I.  In fact, Telluride Express states that it has never been contacted by All-Ways in connection with this proceeding.  Telluride Express requests that the Application be dismissed, arguing that All-Ways “is [not] a serious applicant,” and it would be “unfair for [the intervenors] to waste any more time and money on an intervention [filed by] a company which doesn’t follow initial rules.”

14. The deadline to file a response to the Motion was March 20, 2017.  All-Ways did not file a response to the Motion.   

B. Analysis

15. Under Rule 1400(d) 4 CCR 723-1 of the Rules of Practice and Procedure, “[t]he Commission may deem a failure to file a response as a confession of the motion.”  Here, 
All-Ways did not respond to the Motion to Dismiss filed by Telluride Express by the March 20, 2017 deadline.  All-Ways also did not file a motion for extension to respond to the Motion.  

16. In addition, All-Ways has disregarded two Interim Decisions of the Commission.  Specifically, All-Ways failed to confer with the Intervenors concerning hearing dates and to inform the undersigned ALJ of its preferred hearing dates, as directed in Interim Decision No. R17-0030-I.  All-Ways also disregarded the order in Interim Decision No. R17-0072-I for it to file and serve its witness and exhibit lists and marked exhibits by March 3, 2017. 

17. Under these circumstances, the undersigned ALJ deems All-Ways’ failure to file a response, or otherwise respond, to the Motion to Dismiss a confession of that Motion.  In addition, the undersigned ALJ finds and concludes that All-Ways’ failure to comply with the Interim Decisions noted above establishes good cause to grant the Motion.  Accordingly, the Motion shall be granted, and the Application shall be dismissed without prejudice.  
II. ORDER

A. The Commission Orders That:  

1. The Motion to Dismiss filed on March 6, 2017 by San Miguel Mountain Ventures, LLC, doing business as Telluride Express &/or Montrose Express &/or Wild West Tours is granted.  

2. The Application filed on November 2, 2016 by Sasve International, doing business as All-Ways Shuttle Services and amended on November 10, 2016 is dismissed without prejudice.  

3. The hearing scheduled in this proceeding for April 11 and 13, 2017 is vacated.  

4. Proceeding No. 16A-0840CP is closed. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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________________________________
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