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I. STATEMENT

A. Procedural History

1. On November 3, 2016, Day Trippin’ L.L.C. (Applicant or Day Trippin’) filed the above-captioned application for a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire and commenced this proceeding.  Applicant did not file direct testimony, a list of witnesses or detailed summaries of testimony, or copies of exhibits with its application.
  

2. The Commission gave notice of the application on November 14, 2016.  As originally noticed, the application sought the following authority:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand charter service, call-and-demand shuttle service, and call-and-demand sightseeing service 
between all points within an 80-mile radius of the intersection of East Colfax Avenue and Broadway in Denver, Colorado. 
The Notice established a 30-day deadline for filing intervention pleadings, which ended on December 14, 2016.  
3. Notices of Intervention as of Right were timely filed by the following:  

a)
Ramblin’ Express, Inc. (Ramblin’), on November 14, 2016;

b)
Valera Leas Holtorf, doing business as Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC (Dashabout), on November 14, 2016;

c)
Colorado Springs Shuttle, LLC (Springs Shuttle), on November 15, 2016;

d)
Estes Valley Transport, Inc. (Estes Valley), on November 15, 2016; and

e)
Homes James Transportation Services, Ltd. (Home James), on December 9, 2016.  

4. No motions for permissive intervention were filed by the intervention deadline. 

5. On December 20, 2016, Applicant and Home James filed a “Stipulated Motion of Day Trippin’ L.L.C. and Homes James Transportation Services, Ltd., to Restrictively Amend the Application, for Conditional Withdrawal of Intervenor’s Intervention, and for a Waiver of Response Time” (Stipulated Motion with Home James).  The Stipulated Motion with Home James requested to amend the application to restrict the proposed authority against providing service within and/or to or from points in Grand County, Colorado.
  

6. No responses to the Stipulated Motion with Home James were filed, in accordance with Rule 1400(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015).  

7. On December 14, 2016, consistent with the intent of the Stipulated Motion with Homes James, Applicant filed an amendment to the application deleting Grand County, Colorado, from the authority sought.  

8. During the Commission’s Weekly Meeting on December 21, 2016, by minute entry the Commission deemed the application complete within the meaning of § 40-6-109.5, C.R.S., and referred this proceeding to an Administrative Law Judge (ALJ) for disposition.

9. The application stated that Day Trippin’ is a Colorado limited liability company.  The application was signed by Ms. LizAnn Lynch, the owner and manager of Day Trippin’.  Applicant is not represented by an attorney in this proceeding.   

10. Decision No. R16-1181-I (Mailed date of December 29, 2016) found that the application and amendments filed by Ms. Lynch satisfactorily established, under the criteria of Rule 1201(b)(II) of the Rules of Practice and Procedure, 4 CCR 723-1, that:  (1) Applicant is a closely-held entity (that is, an entity with no more than three owners);
 (2) no more than $15,000 is in controversy in this proceeding; and (3) the managing member has the authority to represent the interests of the limited liability company.
  Decision No. R16-1181-I concluded that Applicant is entitled to proceed without an attorney and authorized Ms. Lynch, a non-attorney managing member,
 to represent Applicant in this proceeding.

11. Decision No. R16-1181-I also scheduled an evidentiary hearing for March 9 and 10, 2017 and adopted a procedural schedule for the Applicant and each Intervenor to file 
pre-hearing lists of witnesses, detailed summaries of the testimony of its witnesses, and exhibits to be presented at the hearing.  

12. On December 28, 2016, Intervenors Ramblin’, Dashabout, Springs Shuttle, and Estes Valley (Remaining Intervenors) filed an “Exhibit and Witness Summary,” identifying witnesses for each Intervenor, listing topics about which each witness would testify at a hearing, and providing copies of the Certificates of each intervenor as exhibits. 

13. On January 18, 2017, Ms. Lynch timely filed copies of 23 exhibits that Applicant will present at the hearing.  This filing inferred that Ms. Lynch would be Applicant’s witness in support of the application. 

14. By the deadline set in Decision No. R16-1181-I, the Remaining Intervenors did not file any additional lists of witnesses, any detailed summaries of the testimony of their witnesses, or copies of other exhibits they intended to offer as evidence at the hearing.  

15. On February 15, 2017, Home James filed “Notice of Intervenor, Homes James Transportation Services, Ltd., (I) Incorporating its Earlier Filed List of Witnesses and Exhibits; and (II) of Pending Stipulated Motion to Restrictively Amend [the] Application which, if Granted, will Satisfy the Interests of Homes James Transportation Services, Ltd.” 

16. Decision No. R17-0161-I (Mailed date of February 27, 2017) granted the Stipulated Motion with Home James in part.  The Decision approved the following restrictive amendment to the authority sought by Applicant:  

Transportation of passengers in call-and demand shuttle service, call-and-demand charter service, and call-and-demand sightseeing service:

Between all points within an 80-mile radius of the intersection of East Colfax Avenue and Broadway in Denver, CO.

RESTRICTIONS:

(I)
Restricted against providing service between points in Grand County; and 

(II)
Restricted against providing service to and/or from points in Grand County, CO.
    

17. Decision No. R17-0161-I also granted the request of Home James to deem its intervention to be withdrawn and dismissed Home James’ intervention as a party.
 

B. The First Joint Motion and Restrictive Amendment.
On March 6, 2017, Applicant and the Remaining Intervenors (Ramblin’, Springs Shuttle, Dashabout, and Estes Valley) jointly filed a pleading entitled “Motion for Approval of Restrictive Amendments and Motion for Dismissal of all Interventions” (Joint Motion).  

18. The Joint Motion stated that Applicant has agreed to the following restrictive amendment to the authority sought in the Application:  

Transportation of 
passengers in call-and demand sightseeing service

between points within a 50-mile radius of the intersection of East Colfax Avenue and Broadway. 

RESTRICTIONS:

(1)
Restricted to transportation originating at senior residential business locations and returning to the locations at which the passengers were picked up; and 

(2)
Restricted to the use of one vehicle.
  
(Restrictive Amendment; emphasis added.)
19. Decision No. R17-0182-I (Mailed date of March 7, 2017) vacated the evidentiary hearing scheduled for March 9 and 10, 2017.  The Decision reminded the Parties that any restrictive amendment to an application for authority to transport passengers as a common carrier by motor vehicle for hire must be “clear, understandable, and administratively enforceable.”  The ALJ found that the phrase “at senior residential business locations” stated in the Restrictive Amendment was not “clear, understandable, and administratively enforceable.”
  Therefore, Decision No. R17-0182-I ordered the Applicant and the Remaining Intervenors to file, not later than March 17, 2017, a pleading clarifying the Restrictive Amendment and defining precisely what they mean by the phrase “at senior residential business locations.”
   

C. The Second Joint Motion and Revised Restrictive Amendment.
20. On March 15, 2017, Applicant and the Remaining Intervenors jointly filed a pleading entitled “Motion for Approval of Restrictive Amendments and Motion for Dismissal of all Interventions.”  The ALJ will construe this pleading as an amendment to the Joint Motion filed on March 6, 2017, and the pleading will be referred to in this Decision as the Amended Joint Motion.  

21. In the Amended Joint Motion, Applicant moved to amend the application to restrict further the scope of the requested authority and its proposed operations, as follows:

Transportation of 
passengers in call-and demand sightseeing service 

between points within a 50-mile radius of the intersection of East Colfax Avenue and Broadway.
RESTRICTIONS:
(1)
Restricted to transportation originating at elder care facilities, nursing home facilities and assisted living facilities and returning to the locations at which the passengers were picked up; and 

(2)
Restricted to the use of one vehicle.
(Revised Restrictive Amendment.)
  
22. Conditioned upon the Commission’s approval of the Revised Restrictive Amendment, Applicant and the Remaining Intervenors request to dismiss the interventions of the Remaining Intervenors.
  

23. The Revised Restrictive Amendment to the authority now sought by Applicant, as stated above in Paragraph I.C.21, is clear, understandable, and administratively enforceable.
24. The Amended Joint Motion will be granted and the Revised Restrictive Amendment to the authority sought by Applicant will be approved.  

25. The interventions as of right of Ramblin’, Springs Shuttle, Dashabout, and Estes Valley will be dismissed as requested in the Amended Joint Motion.  The Remaining Intervenors are no longer Parties to this proceeding.   

II. FINDINGS AND CONCLUSIONS
A. The Application as Amended and Restricted.  

26. As a result of the withdrawal and dismissal of the interventions as of right of Home James, Ramblin’, Springs Shuttle, Dashabout and Estes Valley, the Application, as amended, is not contested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 CCR 723-1, the Application, as amended, and the supporting attachments will be determined under the Commission’s modified procedure, without an evidentiary hearing.  

27. As a result of the December 14 and 20, 2016 Restrictive Amendments
 and the March 15, 2017 Revised Restrictive Amendment to its application, Applicant has agreed to delete Grand County, Colorado, from the authority, as well as to restrict further the scope of the requested authority and its proposed operations.  Therefore, all together Applicant has amended the application to request authority, which may be restated as follows: 
Transportation of 
passengers: 

In call-and-demand sightseeing service 
Between points within a 50-mile radius of the intersection of East Colfax Avenue and Broadway, Denver, Colorado.
RESTRICTIONS:  

(A)
Restricted against providing service between points in Grand County, State of Colorado; 

(B)
Restricted against providing service to and/or from points in Grand County, State of Colorado;

(C)
Restricted to transportation originating at elder care facilities, nursing home facilities and assisted living facilities and returning to the locations at which the passengers were picked up; and 

(D)
Restricted to the use of one vehicle.
28. The December 14 and 20, 2016 and the March 15, 2017 amendments to Day Trippin’s application, taken together and as restated above in Paragraph No. II.A.27, are clear, understandable, and administratively enforceable.

29. The Application, as amended and as restricted, its supporting attachments, and information filed by Applicant demonstrate that there is a public need for the proposed transportation of passengers in call-and demand sightseeing service, in the geographical territory stated in the Restrictive Amendment.  

30. The Application, as amended and as restricted, and its supporting attachments demonstrate that the services of any existing certificated motor carrier for hire are substantially inadequate to conduct the transportation of passengers in call-and demand sightseeing service, call-and-demand shuttle service, and call-and-demand taxi service in the geographical territory stated in the Revised Restrictive Amendment.  

31. The Application, as amended, its supporting attachments, and information filed by Applicant establish that Applicant has sufficient equipment with which to render the proposed transportation services.

32. The Application, as amended, its supporting attachments, and information filed by Applicant establish that Applicant is financially, operationally, and managerially fit to conduct operations under the authority requested in the Application, as amended.  

33. The proposed transportation of passengers in call-and demand sightseeing service, as requested in the Application, as amended and as restricted, is reasonable and in the public interest.  

34. Based upon the foregoing findings and conclusions, the Application, as amended, will be granted.  
35. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.

III. ORDER

A. The Commission Orders That:  

1. The amended Motion for Approval of Restrictive Amendments and Motion for Dismissal of all Interventions. (Amended Joint Motion), filed on March 15, 2017, is granted.  

2. The Application of Day Trippin’ L.L.C. for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire is restrictively amended to reduce the scope of the authority sought, as stated in Paragraph I.C.21 above.

3. The intervention as of right of Ramblin’ Express, Inc. (Ramblin’) is dismissed, and Ramblin’ is dismissed as a Party to this proceeding.  

4. The intervention as of right of Valera Leas Holtorf, doing business as Dashabout Shuttle Co. &/or Roadrunner Express and Dashabout Town Taxi, LLC (Dashabout) is dismissed, and Dashabout is dismissed as a Party to this proceeding.  

5. The intervention as of right of Colorado Springs Shuttle, LLC (Springs Shuttle), is dismissed, and Springs Shuttle is dismissed as a Party to this proceeding.  

6. The intervention as of right of Estes Valley Transport, Inc. (Estes Valley) is dismissed, and Estes Valley is dismissed as a Party to this proceeding.  

7. The Application of Day Trippin’ L.L.C. for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire, as amended, is granted.  

8. Upon compliance with the requirements in Ordering Paragraph No. 11, Day Trippin’ L.L.C. will be issued a Certificate of Public Convenience and Necessity (CPCN) to operate as a common carrier by motor vehicle for hire for the transportation of passengers.   

9. The complete authority under the CPCN to be issued to Day Trippin’ L.L.C. shall be as set forth in Appendix A attached to this Decision.

10. Day Trippin’ L.L.C. shall operate in accordance with all applicable Colorado laws and Commission rules.  
11. Day Trippin’ L.L.C. shall not commence operation under the authority granted in this Decision until it has complied with the requirements of Colorado law and Commission rules, including without limitation:  

(a)
causing proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission; 

(b)
paying to the Commission, the motor vehicle fee ($45) for each vehicle 
to be operated under authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement; 

(c)
having an effective tariff on file with the Commission.  Applicant shall file an advice letter and tariff on not less than ten days’ notice.  The advice letter and tariff shall be filed as a new Advice Letter proceeding and shall comply with all applicable rules.  In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date.  (Additional tariff information can be found on the Commission’s website at colorado.gov/dora/puc and by following the transportation common and contract carrier links to tariffs)]; and

(d)
paying the applicable issuance fee ($5).

12. If Day Trippin’ L.L.C. does not cause proof of insurance or surety bond to be filed, pay the appropriate motor vehicle fees, file an advice letter and proposed tariff, and pay the issuance fee within 60 days of the effective date of this Decision, then the grant of the CPCN shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within 60 days of the effective date of this Decision. 

13. The Commission will notify Day Trippin’ L.L.C. in writing when the Commission’s records demonstrate compliance with the requirements in Ordering Paragraph No. 11.  
14. Proceeding No. 16A-0846CP is closed. 
15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
16. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

17. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Pursuant to § 40-6-109.5(2), C.R.S., therefore, the Commission’s decision in this proceeding shall be issued no later than 210 days after the application was deemed complete, or no later than July 19, 2017.  


�  The Applicant filed three amendments to the application and the statement of authority sought prior to the date of the Commission’s Notice.  The Notice captures the scope of authority sought as amended.  


�  Stipulated Motion, pages 1-2.


�  Section 13-1-127(1)(a), C.R.S.


�  Section 13-1-127(2.3)(c), C.R.S.


�  As pertinent here, § 13-1-127(2.3)(c), C.R.S., states that a “person in whom the management of a limited liability company is vested or reserved” shall be “presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]”


�  Decision No. R17-0161-I , Paragraphs I.A.17, 18 and 23, pages 5-6, and Ordering Paragraph II.A.3; pages 6-7.  


�  Decision No. R17-0161-I, Ordering Paragraphs II.A.4 and 5; page 7.  


�  Joint Motion, Paragraph 2, page 2.  


�  Decision No. R17-0182-I, Paragraphs I.A.8 and 9, page 3.  


�  Decision No. R17-0182-I, Paragraphs I.A.12, page 4, and Ordering Paragraph II.A.3; page 5.  


�  Amended Joint Motion, page 2.


�  Amended Joint Motion, pages 1-2.


�  This Restrictive Amendment was approved by Decision No. Decision No. R17-0161-I.
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