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I. STATEMENT
A. Background
1. Interim Decision No. R17-0157-I, which issued on February 23, 2017, scheduled a prehearing conference for March 15, 2017.  The prehearing conference took place on that date.  This Decision memorializes the decisions made at that conference.    
B. Prehearing Conference

2. At the prehearing conference, the parties discussed the Motion to Amend the Application (Motion) filed by Applicant Regional Transportation District (RTD) on March 14, 2017.  Intervenors the City and County of Denver and Colorado Department of Transportation stated on the record that they do not object to the Motion.  However, given that RTD filed the Motion the day before the prehearing conference, Co-Applicant BNSF Railway Company (BNSF) and Intervenor Fairmount Cemetery Company (Fairmount) had not determined whether they oppose the Motion in whole or in part.  BNSF and Fairmount agreed that response time to the Motion could be shortened to seven days.  Accordingly, responses to the Motion shall be due on March 21, 2017.  

3. Based in part on the input from the parties in their Status Report filed in this proceeding on March 10, 2017, the following procedural schedule was established at the prehearing conference:

Deadline for Filing and Service of Applicant’s Witness and 
Exhibit Lists & Marked Exhibits
March 27, 2017

Deadline for Filing and Service of Intervenors’ Witness and 
Exhibit Lists & Marked Exhibits
April 7, 2017

Deadline for Completion of Discovery
April 21, 2017

Deadline for Filing and Service of Corrected Witness and Exhibit Lists and 
Marked Exhibits 
April 26, 2017

Deadline for Filing Prehearing Motions
April 28, 2017

Deadline for Filing Responses to Prehearing Motions
May 5, 2017

Deadline for Filing Stipulations
May 12, 2017

Evidentiary Hearing on Application
May 16-17, 2017

Deadline for Statements of Position
May 26, 2017

4. Witness lists shall include a description of the anticipated testimony and the last known address and telephone number of each witness.  

5. The witness and exhibit lists filed and served by Applicants and the Intervenors shall include a discrete section that states together with citation to any supporting legal authority: (a) the legal standard that applies in this proceeding
 and/or how the Administrative Law Judge must decide between abolishing the existing crossing conditioned upon providing alternative access to the Riverside Cemetery, or modifying the existing crossing; (b) whether Riverside Cemetery was included in the “Section 106 review” and, if not, whether the Application filed in this proceeding is premature and/or the Commission does not have the authority to consider it; and (c) the source(s), if any, of the Commission’s authority to condition the abolishment of the at-grade crossing at issue in this proceeding on the provision of alternative access to the Riverside Cemetery.  

6. If a party intends to introduce any documents in support of their case, they must file and serve an exhibit list and serve the exhibits on all other parties.  An exhibit is any document or other tangible item the party wishes the Administrative Law Judge to consider in reaching a decision in this matter. 

7. As referenced in this Decision, serving a party with any document (e.g., witness and exhibit lists and exhibits) means that the party is required to give the document to the 
other party to the proceeding. Service must be accomplished pursuant to Rule 1205 of 
the Commission’s Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1, Part 1.  The Commission’s Rules (including Rule 1205) are available on the Commission’s website and in hard copy from the Commission.  

8. All parties must demonstrate through a certificate of service that they have served a filed document on all other parties in the proceeding.  A certificate of service is a statement indicating how and when a document was served on the other party (e.g., the filing was served by placing the document in the United States mail, first class postage-prepaid to an identified address on an identified date).
 

9. All exhibits shall be identified by sequential numbers (e.g., Exhibit 1, Exhibit 2, and Exhibit 3).  The exhibits shall include the following information:  exhibit number, proceeding number, name of the witness who will testify to the exhibit’s foundation, and the date of the hearing.  The parties shall work together to ensure that there are no gaps in the numbering of the exhibits.   

10. Rule 26(e) of the Colorado Rules of Civil Procedure shall govern all disclosures in this case, including the corrected witness and exhibit lists and any supplemental marked exhibits that are due by April 26, 2017.  Pursuant to Rule 26(e), a party must supplement “when the party learns that the information [previously] disclosed is incomplete or incorrect in some material respect and if the additional or corrective information has not otherwise been made known to the other parties during the … discovery process.”  (emphasis added).  The duty to timely supplement is particularly important in this proceeding in which the schedule includes a deadline for supplementation after the deadline for discovery.  

11. Each party shall bring to the hearing an original and six copies of each exhibit it intends to introduce at the hearing.  The filing of an exhibit with the Commission does not, by itself, admit an exhibit into the record of the proceeding.

12. If any exhibit is longer than two pages, the party offering the exhibit shall sequentially number each page of the exhibit. 

13. The parties are on notice that:  (a) no witness shall be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served as required herein; (b) failure to provide an accurate description of the testimony of a witness may also result in an order prohibiting such witness from testifying; and (c) no exhibit will be received in evidence, except in rebuttal, unless filed and served as required herein.  

14. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1, Part 1.  As noted above, the rules are available on the Commission’s website and in hard copy from the Commission.  

15. Any party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of evidence near the end of the hearing).

II. order

A. It Is Ordered That:

1. The schedule described in paragraph 3 is adopted.  

2. An evidentiary hearing in this proceeding is scheduled as follows:

DATES:
May 16 and 17, 2017

TIME:
May 16, 2017 – 9:00 a.m.; May 17, 2017 – TBD

PLACE:
Commission Hearing Room A
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

3. Response time to the Motion to Amend the Application (Motion) filed by Applicant Regional Transportation District on March 14, 2017 is shortened to seven days.  Responses to the Motion shall be due on March 21, 2017.  
4. This Decision is effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� See, e.g., Decision No. R16-0489 issued on June 8, 2016 in Proceeding No. 15A-0086R at ¶ 28 (addressing proposed modification of crossing); and Decision No. R13-0241 issued on February 25, 2013 in Proceeding No. 10A-409R at ¶ 82 (addressing, among other things, proposed abolishment of crossing).


� See Rule 1205(e), 4  CCR 723-1.


� The hearing on May 17, 2017 shall commence after the completion of the Commissioners’ Weekly Meeting.
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